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to the conditionality provisions with their linked monitoring and dialogue processes that
aim to promote human rights, sustainable development and good governance in the
beneficiary countries. The Commission’s proposal is not revolutionary as it foresees
retention of the three existing arrangements (Standard GSP, GSP+ and EBA). However, a
limited set of targeted amendments were introduced not only to improve this scheme’s
response to the evolving needs and challenges of GSP countries but also to reinforce its
human rights, labour, environmental and climate dimensions. This In-Depth Analysis
provides a detailed examination of these proposed changes to the GSP regulation and
formulates various recommendations to strengthen the GSP as a tool for promoting human
rights, sustainable development and good governance. It is argued that positive
conditionality should be extended to Standard GSP beneficiaries based on a differentiated
and staged approach. Moreover, several innovations and amendments need to be clarified,
made more ambitious and legally enshrined in the GSP Regulation or other legal acts.
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1. Introduction

The European Union (EU) has granted trade preferences to developing countries through the Generalised
Scheme of Preferences (GSP) since 1971. The GSP offers preferential access to the EU market for goods
exported from developing countries by eliminating or reducing import tariffs unilaterally (i.e. on a non-
reciprocal basis). The GSP’s rationale is to make exporting to the EU market easier for developing countries,
thereby promoting their sustainable economic, social and environmental development, with the primary
objective of reducing poverty.

The current GSP scheme consists of three distinct arrangements with different beneficiary countries (67 in
all) and levels of preferences (see Annex 1).

1. The Standard GSP': for low and lower-middle income countries, providing for a reduction or full
removal of customs duties on about two-thirds of the EU’s tariff lines. This arrangement currently has
11 beneficiaries.

2. GSP+: a special incentive arrangement for sustainable development and good governance. To qualify
for GSP+, applicant countries must be considered ‘vulnerable’ in terms of the low diversification level
of their exports to the EU and insufficient integration into the international trading system. Under this
scheme import duties are reduced to 0 % for the same tariff lines as Standard GSP for countries that
have ratified and implemented 27 conventions related to human rights, labour rights, protection of
the environment and good governance. This arrangement currently has nine beneficiaries.

3. Everything But Arms (EBA): a special arrangement for least developed countries (LDCs), providing
them with duty-free, quota-free access to the EU market for all products except arms and ammunition.
The arrangement currently has 47 beneficiary countries.

The GSP currently applies ‘positive conditionality’ to the GSP+ arrangement, which implies that
beneficiaries must ratify and implement the international conventions on human rights, labour rights,
environmental protection and good governance listed in Annex VIl of the Regulation (hereafter: ‘the listed
conventions’) in order to benefit from the GSP+ tariff preferences. Conversely, the ‘negative conditionality’,
which applies to all three GSP arrangements, implies that the tariff preferences for beneficiaries can be
(partially) withdrawn in cases of grave human or labour rights abuses, including failure to respect the listed
human and labour rights conventions’ main principles.

The present legal basis for all schemes, Regulation (EU) 978/2012 of 25 October 2012 (hereafter ‘the
Regulation’ or ‘the current GSP Regulation’), will expire at the end of 2023. Accordingly, unless a new
regulation is adopted, the Standard GSP and GSP+ arrangements will cease to apply on 1 January 2024.
Imports from developing countries under the Standard GSP and GSP+ arrangements would thus be subject
to the EU’s Most-Favoured-Nation (MFN) tariff. However, imports from LDCs would still be covered by the
EBA arrangement, which does not carry an expiry date?.

On 22 September 2021, the European Commission adopted proposals for a new GSP Regulation (hereafter
‘the proposed Regulation’) which aims to renew the scheme for a further 10 years (European Commission,
2021). The Commission is proposing to improve some of the scheme’s key features, responding to the
evolving needs and challenges of GSP countries as well as reinforcing the scheme’s social, labour,
environmental and climate dimensions. The Commission’s overarching objectives with the revised GSP
Regulation aim to maintain the present Regulation’s essential features, namely poverty eradication as well
as support for sustainable development and good governance, while at the same time not jeopardising EU

! Throughout this paper, the term ‘Standard GSP’ is used when referring to the first arrangement described above. The term ‘GSP’
refers to the whole GSP scheme comprising all three arrangements.
2 See Art. 43(3) Regulation (EU) 978/2012.
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interests (European Commission, 2021a). The Commission wants to update the GSP to improve its overall
efficiency and effectiveness in response to future challenges for beneficiary countries, whilst at the same
time bringing the scheme closer into line with the EU’s trade sustainability principles. As noted by
Executive Vice-President and Commissioner for Trade Valdis Dombrovskis when presenting the new
proposal, the GSP ‘has helped beneficiary countries to diversify their economies and create jobs [and] has
also galvanised beneficiary countries into improving human and labour rights, the environment and good
governance. [The proposed Regulation] continues to offer generous trade preferences while spurring on
more positive change in beneficiary countries’ (European Commission, 2021h).

The proposed Regulation envisages making the EU's GSP more focused on reducing poverty and
increasing export opportunities for low-income countries, thereby incentivising sustainable economic
growth in low-income countries as well as offering new room for engagement on environmental and good
governance issues. One of the proposed GSP Regulation’s key objectives is to strengthen its contribution
to sustainable development, good governance, together with human and labour rights in beneficiary
countries. Accordingly, the Commission has proposed various changes to conditionality mechanisms that
are embedded in the GSP scheme. Moreover, to improve the effectiveness and efficiency of these
conditionality mechanisms still further, the Commission has proposed a number of innovations to
provisions for monitoring, transparency and inclusiveness (i.e. engagement with civil society) related to
the GSP’s conditionality.

This paper will analyse the Commission’s new GSP Regulation proposal from a human rights perspective,
focusing on suggested changes to conditionality provisions as well as the monitoring and dialogue
processes linked to these conditionalities. This paper will first discuss the GSP scheme’s key features
(Chapter 2) by providing a brief overview of the mechanism’s evolution (2.1), the new proposals’
background (2.2) and key innovations introduced by the Commission (2.3). Thereafter, an evaluation of the
conditionality mechanisms is provided (Chapter 3), followed by a detailed assessment of proposals
concerning the withdrawal mechanism (negative conditionality) (Chapter 4), the potential extension of
positive conditionality (Chapter 5) and the conditionality mechanisms related to transparency, monitoring
and civil society involvement (Chapter 6). Throughout this analysis a number of recommendations are
formulated to improve the Commission’s proposal, which are summarised in the final chapter (Chapter 7).

2. Key elements of the proposed GSP Regulation
2.1 Evolution of the EU’s GSP regime

The EU’s first GSP scheme was introduced in 1971, when a waiver to the MFN principle in Article | of the
General Agreement on Tariffs and Trade (GATT) was adopted, enabling developed countries to provide
preferential market access to developing countries. This legal basis was made permanent by the GATT’s
Enabling Clause in 1979, which grants permanent exemption from the MFN principle, thus making it
possible for developed countries to unilaterally reduce tariffs paid on imports from developing countries.
Since its adoption in 1971, the EU’s GSP scheme has undergone several reforms. The first programme was
introduced for an initial 10-year period and subsequently renewed until 1991 (UNCTAD, 2016). Major
revisions then took place, firstly following the conclusion of negotiations for the GATT Uruguay Round in
1994 and secondly in 2001 by Council Regulation (EC) No 2820/98, which introduced five different GSP
arrangements. However, one of these arrangements, for combatting drug production, was challenged by
India in the World Trade Organization (WTO), arguing that it was inconsistent with the MFN clause and not
justified under the Enabling Clause (Ott, Van der Loo, 2018). In December 2003, the WTO Panel concluded
that the ‘GSP drug arrangement’ was indeed inconsistent with Article I:1 GATT (the MFN principle) and not
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justified under the Enabling clause®. On appeal, the Appellate Body also concluded in 2004 that GSP
preferences must be based on clear criteria; identical treatment should be available to all similarly situated
GSP beneficiaries; and there must be a clear link between the preferential treatment provided and the
development objective®. In response to this WTO ruling, the EU repealed its arrangement and in 2006
introduced Regulation (EC) No. 980/2005, which established the basic structure for the three GSP regimes
that are in place today: a general arrangement (Standard GSP); a special incentive arrangement for
sustainable development and good governance (GSP+); and the EBA regime for LDCs (Bartels, 2007). This
scheme was extended until December 2013, after which Regulation (EU) No. 978/2012 (the current GSP
Regulation) was adopted. The current GSP Regulation’s key objectives were to: focus better on the
countries ‘most in need’; improve promotion of core principles for sustainable development and good
governance; and enhance stability as well as predictability for all operators (European Commission, 2013).
This reform reduced the number of GSP countries from 177 to 88 in 2014 due to stricter eligibility
requirements (Gstohl and De Bievre, 2018). For example, countries which the World Bank classified as either
‘high-income’ or ‘upper-middle income’ for three consecutive years were no longer eligible and nor were
GSP beneficiaries that concluded preferential trade agreements with the EU. Moreover, this Regulation
loosened the vulnerability criteria for GSP+ beneficiaries® and introduced a relaxation of the product
graduation threshold (to offset the impact caused by the reduction in GSP beneficiaries) (Siles-Briigge,
2014).

2.2 Background of the proposed GSP Regulation

As noted earlier, because the current GSP Regulation will expire on 31 December 2023, the Commission
proposed a new GSP Regulation to cover 2024-2034. The Midterm Evaluation (MTE) of the Regulation’s
implementation concluded that overall GSP was delivering on its objectives but nevertheless put forward
a number of recommendations to improve the scheme’s effectiveness and efficiency, such as: promoting
greater awareness of the scheme in beneficiary countries; using safeguard provisions more effectively;
updating the list of conventions on core human and labour rights, environment and good governance
principles; as well as ensuring coherence between the EU’s GSP and the various free trade agreement (FTA)
regimes (European Commission, 2018). Moreover, the MTE called for greater transparency and
inclusiveness for stakeholders involved in the GSP. To address these concerns, in 2020 the Commission
launched a dedicated two-year project: the Action on GSP Trade Preferences (‘GSP Hub'). This initiative
aims at increasing the GSP’s effectiveness, inclusiveness and transparency, including the GSP+ monitoring
process, via a dedicated platform/website along with other activities and engagements with stakeholders®.
Most respondents to the open public consultation on GSP reform (March 2020-July 2020) also considered
that the current Regulation had a limited but positive impact on its sustainable development objectives’.
In line with the MTE’s conclusions, the supporting External Study for the Commission’s own Impact
Assessment for a new GSP Regulation (hereafter ‘the External Study’) concluded that the current GSP
Regulation delivered on most of its objectives but made several recommendations to improve the GSP
instrument’s effectiveness (both the MTE and the External Study are discussed throughout this paper)
(European Commission, 2021c).

3 For the report, see: WTO, European Communities — Conditions for the Granting of Tariff Preferences to Developing Countries,
Report of the Panel, WT/DS246/R, 1 December 2003.

4For the report, see: WTO, European Communities — Conditions for the Granting of Tariff Preferences to Developing Countries, AB-
2004-1, Report of the Appellate Body, WT/DS246/AB/R, 7 April 2004.

5 The vulnerability criterion implies that a country can only benefit from GSP+ if it is not competitive on the EU market (import-
share ratio) and it does not have a diversified export base (diversification ratio).

6 See EU GSP Hub webpages.

7 A summary of the stakeholder consultation is included in Annex 2 of the Commission’s Accompanying Impact Assessment Report
(European Commission, 2021b).
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On 14 March 2019, the European Parliament adopted a non-legislative resolution on the implementation
of the GSP Regulation (European Parliament, 2019) which: acknowledged the overall positive impact of
GSP on developing countries; welcomed the current GSP Regulation’s ability to have brought about an
increase in exports from beneficiaries from the EBA and GSP+ arrangements; and officially recognised the
important role played by the GSP+ arrangement in promoting international labour rights, human rights,
good governance and environmental protection standards in beneficiary countries. However, the
European Parliament made a number of recommendations for improving the scheme, including: further
encouraging export diversification of beneficiary countries; placing more emphasis on improving
environmental standards; reinforcing stakeholders’ involvement to ensure better monitoring of the
scheme’s implementation; introducing additional tariff preferences for products that have demonstrably
been produced sustainably; updating the list of conventions with the Paris Climate Agreement; increasing
transparency in the GSP+ monitoring procedures; and making targeted use of the withdrawal procedure
as a measure of last resort.

The GSP review also fits with the Commission’s recent Trade Policy Review, adopted in February 2021
(European Commission, 2021d). ‘Sustainability and fairness’ are the key elements that underpin the EU’s
concept of Open Strategic Autonomy, which is central to the Trade Policy Review. The Commission
underlined in this document that ‘making globalisation more sustainable and fairer should be the
underlying driver of trade policy’ and that ‘EU trade policy should use all the tools at its disposal to support
social fairness and environmental sustainability’. The Commission states that its GSP review is one of the
main instruments to reach this objective, as it aims ‘to further increase trading opportunities for developing
countries to reduce poverty and to create jobs based on international values and principles, such as labour
and human rights.

Continuation of the GSP scheme is also in line with EU Policy Coherence for Development (embedded in
Article 208 of the Treaty on the Functioning of the European Union (TFEU)) which constitutes a key pillar
of EU efforts to enhance development cooperation’s positive impact and effectiveness. Moreover, it is part
of the EU’s political commitment to support sustainable development globally, as reflected in
implementation of the United Nations (UN) Agenda 2030 for Sustainable Development and Sustainable
Development Goals (SDGs).

At the time of writing of this analysis, both the Council of the EU and the European Council have yet to take
positions on the Commission’s proposal for a new GSP Regulation®. In the European Parliament, the
rapporteurs have started their work, but the vote in the lead committee and plenary were outstanding®.

2.3 Key changes proposed in the new GSP regulation: an overview

As noted earlier, the Commission is not proposing any revolutionary reform of the GSP scheme (the
proposal keeps the three existing arrangements in place), but instead introduces a number of targeted
amendments that aim to improve some of the scheme’s key features. The proposal’s objective is not only
to improve response to GSP countries’ evolving needs and challenges, but also to reinforce the scheme’s
social, labour, environmental and climate dimensions, whilst at the same time not jeopardising EU
interests. In particular, the Commission puts forward GSP improvements which respond to the following
future challenges:

8 For example, on 21 and 22 October 2021 the European Council merely ‘held a strategic discussion on EU trade policy’, without
adopting specific conclusions on the Commission’s GSP proposal or other trade issues. The Foreign Affairs Council (Trade) on 11
November 2021 discussed the ongoing review of the implementation and enforcement of sustainable development chapters in
EU trade agreements, but did not discuss the Commission’s proposal for a new GSP Regulation (see Council of the EU, Outcome of
the Council meeting, 13620/21, 11 November 2021).

° The status of the procedure in Parliament is regularly updated in the legislative observatory.
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1. Facilitate access to GSP+ arrangements for a growing number of LDCs which are graduating from the
EBA status;

2. Adjust product graduation thresholds to focus better on preferences for less competitive products and
countries;

3. Reflect evolving priorities such as those underpinning the European Green Deal by also extending

negative conditionality to environmental and good governance conventions;

4, Update the list of international conventions in a targeted and manageable way, while at the same time
not jeopardising the monitoring process;

5. Make the preferences withdrawal process more responsive in urgent cases;

6. Enhance the monitoring and implementation of GSP+ commitments, for instance through increased
transparency and participation of relevant stakeholders, inter alia through the recently created Single
Entry Point (SEP) mechanism for non-compliance related complaints (European Commission, 2021a).

This analysis focuses on proposed changes concerning the GSP’s conditionality and related monitoring,
transparency and inclusiveness mechanisms that aim to strengthen the GSP’s potential for contributing to
sustainable development, human rights and good governance in beneficiary countries.

However, the Commission has also proposed several targeted innovations that aim to: (i) contribute to the
GSP’s objective of contributing to poverty eradication for countries most in need; and (ii) further ensure
the protection of EU economic interests in the scheme’s functioning. With regard to the former, although
the preferences enjoyed by GSP beneficiary countries complying with the requirements of the three
arrangements remain unchanged, the Commission has proposed a number of innovations to the GSP
Regulation to make sure that trade preferences go to countries that need them the most. Firstly,
considering that certain LDCs currently benefitting from the EBA arrangement are expected to graduate
from LDC status over the next 10 years'’, the proposed GSP Regulation facilitates access to the GSP+
arrangement for those ‘EBA graduates’ by removing the export competitiveness vulnerability criterion for
GSP+ qualification (Article 9.2)". This implies that graduating EBA countries will be able to apply for the
GSP+ arrangement if they comply with entry criteria, providing them with the opportunity to retain
preferential access to the EU market'?. Secondly, the Commission proposed adjusting the product
graduation thresholds (the temporary suspension of tariff preferences for highly competitive products) for
the Standard GSP arrangement (a reduction of 10 %) to improve the focussing of preferences on less
competitive products and to create more opportunities for other GSP beneficiaries, in particular the LDCs
(Annex IV of the proposed Regulation). Thirdly, the proposed GSP Regulation introduces the possibility of
updating the eligible countries list based on changes in their trade and development needs (Article 3.2).
For example, the Commission proposed the removal of Russia, China, Hong Kong and Macau from the list
of eligible countries, which will no longer be considered as developing countries within the revised GSP.
Finally, the Commission has introduced a specific process to make sure that cross-regional and extended
cumulation of rules of origin responds to the requesting country's development, financing and trade needs
(Article 2.13 and 2.14).

1912 LDCs are expected to graduate from EBA over the next 10 years. The economic impact of this would be significant for at least
six countries, in particular for Bangladesh (the others are Lao PDR, Myanmar, Nepal, Sdo Tomé and Principe and the Solomon
Islands (European Commission 2021b; 2021c¢).

" Under the current vulnerability criteria, all the countries expected to graduate from LDC status over the next 10 years could
accede to GSP+ to maintain duty free access to the EU market, with the notable exception of Bangladesh (European Commission,
2021¢).

2 The Commission proposed to abolish the ‘limited export competitiveness’ criterion and only keep the ‘lack of export
diversification’ criterion as measure of beneficiaries’ vulnerability (Article 9.2).

5
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To ensure protection of EU economic interests in the new GSP scheme’s functioning, the Commission
considered that no major changes were required. Hence, the proposed GSP Regulation has introduced
only a few technical adjustments aimed at better aligning the automatic safeguards with product
graduation (e.g. by changing the calculation method of safeguard thresholds to use import values, rather
than volumes) (Article 29.1).

Most of the GSP scheme’s proposed changes target the conditionality mechanisms that are embedded
within the GSP, including the related monitoring, transparency and inclusiveness mechanisms. The
Commission proposed extending negative conditionality (i.e. the withdrawal procedure) for all
beneficiaries to environmental and good governance conventions, in addition to core human and labour
rights conventions (Annex VI). The Commission also expanded its list of international conventions that
need to be complied with by adding: two additional human rights instruments dealing with the rights of
people with disabilities and children’s rights; two labour rights conventions on labour inspections and
tripartite dialogue; one governance convention on transnational organised crime; and the Paris Agreement
on Climate change, replacing the Kyoto Protocol (now included in one single list in Annex VI of the
proposed Regulation)'. Transitional measures (i.e. a transition period of two years) are foreseen for current
GSP+ beneficiaries, which would have to reapply to fulfil these new requirements for GSP+ (i.e. ratification
of the six additional conventions) (Article 10.8).

Certain changes are also proposed for the withdrawal mechanism: a new urgent withdrawal of preferences
procedure is introduced when a rapid response is needed in exceptionally grave circumstances in a
beneficiary country, such as grave violations of international standards (Articles 19.16 and 19.17); an
assessment of the socio-economic effects for any proposed withdrawal, to consider any negative impact
on vulnerable populations (Articles 19.10 and 15.9); the introduction of a withdrawal criterion related to
readmission of own nationals by beneficiary countries (Article 19.1(c)); opportunities for extending the
withdrawal measures’ scope where additional reasons or violations occur (Articles 20 and 16); and
increased flexibility for reviewing the scope of withdrawal, by postponing or suspending its application in
the event of exceptional circumstances such as a global health or sanitary emergency (Article 19.14).

Finally, the Commission proposed several improvements to the monitoring procedures covering
compliance with GSP+ requirements together with increased transparency and the involvement of civil
society in its application: the GSP reporting period has been extended from two to three years, thus
aligning with monitoring reports of UN international bodies and organisations (Article 14); a requirement
has been added for countries applying for GSP+ status to submit a plan of action to demonstrate their
effective implementation of the relevant conventions (Article 9.1(d)); and the monitoring and
implementation of GSP+ commitments has been modified through increased transparency and
participation of relevant stakeholders, including use of the recently created SEP mechanism for non-
compliance complaints (recitals 17 and 18).

The specific proposals concerning these GSP conditionality mechanisms, including the related monitoring,
transparency and inclusiveness provisions, are detailed further in the following chapters.

13 These are: Optional Protocol to the Convention on the Rights of the Child on the Involvement of Children in Armed Conflict
(2000); Convention on the Rights of Persons with Disabilities (2007); Convention on Labour Inspection No 81 (1947); Convention
on Tripartite Consultations No 144 (1976); The Paris Agreement on climate change (2015); United Nations Convention against
Transnational Organised Crime (2000).



Table 1. Overview of the proposed changes related to positive and negative conditionality

Negative
Conditionality

Positive
Conditionality

Monitoring,
Transparency and
Inclusiveness

Current GSP Regulation
(No 978/2012)

Withdrawal mechanism can be triggered
only in the event of ‘serious and
systematic violation’ of principles laid
down in the ‘Core human and labour
rights UN/ILO Conventions'.

(Art. 19.1(a); Annex VIII)

‘Export of goods made by prison labour’ is
listed as a reason that can trigger the
withdrawal procedure.

(Art. 19.1(b))

27 international conventions listed in
Annex VIII.

No complaint mechanism.

GSP Monitoring cycle two years (Art. 14
and 40)

Proposed GSP Regulation

Withdrawal mechanism is extended to
‘Conventions related to the climate,
environment and to good governance
principles’ (one single list of conventions).
(Art. 19.1(a); Annex VI)

Faster withdrawal mechanism whenever
‘the exceptional gravity of the violations
calls for a rapid response’.

(Art. 19.16 and 19.17)

Assessment of the socio-economic effects
of any proposed withdrawal.
(Art. 19.10 and 15.9)

Introduction of a withdrawal criterion
related to readmission of own nationals by
beneficiary countries.

(Art. 19.1(c))

Possibility of extending the scope of
withdrawal measures where additional
reasons or violations occur.

(Art. 16 and 20)

Possibility of postponing or suspending
withdrawal in the event of exceptional
circumstances such as global health or
sanitary emergencies.

(Art. 19.14)

Export of goods made ‘by internationally
prohibited child labour and forced labour,
including slavery and prison labour’ can
trigger the withdrawal procedure.

(Art. 19.1(b))

32 international conventions listed in
Annex VI (six conventions added, whereby
the Paris Agreement replaces the Kyoto
Protocol).

(Annex VI)

Transitional period of two years for GSP+
beneficiaries to ratify and implement the six
new conventions. (Art. 10.8)

Complaint mechanism introduced through
SEP (recitals 17 and 18)

GSP+ applicants need to submit a ‘plan of
action’ on implementation of the listed
conventions.

(Art. 9.1(d))

GSP Monitoring cycle three years.
(Art. 14 and 40)
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3. An evaluation of conditionality mechanisms under the
current GSP Regulation

Conditionality is a key feature of the EU’s GSP. As noted above, the current GSP Regulation makes tariff
liberalisation for beneficiary countries conditional on respect of international conventions on human
rights, labour rights, environmental protection and good governance. The GSP Regulation applies two
types of conditionality:

1. Positive conditionality applies only to GSP+ beneficiaries as this requires the ratification and
implementation of 27 conventions on human and labour rights, environmental protection and good
governance listed in Annex VIIl. Compliance with these conventions is monitored by the European
Commission to ensure that there is no serious failure in their effective implementation'*. Standard GSP
and EBA countries do not have to ratify these conventions to benefit from their respective trade
preferences.

2. Negative conditionality applies to all GSP benéeficiaries (i.e. Standard GSP, EBA and GSP+) with respect
to human and labour rights. Article 19.1(a) of the GSP Regulation provides that GSP preferences can be
withdrawn temporarily in cases of serious and systematic violation of principles enshrined in the
human and labour rights conventions listed in Part A of Annex VIl in the GSP Regulation. However, this
negative conditionality does not apply to the environmental or good governance conventions listed
in Part B of Annex VIII'>.

In its Impact Assessment Report accompanying the proposals, the Commission highlighted a key problem
with the new GSP Regulation, in that its potential for contributing to sustainable development and good
governance in beneficiary countries is not being fully exploited (European Commission 2021b).

The positive conditionality embedded in GSP+ arrangements is considered to have a limited but positive
impact on sustainable development and good governance in beneficiary countries, although it is
recognised that this largely depends on their specific domestic circumstances (e.g. domestic political
situation, administrative capacity, willingness of the authorities to cooperate) (European Commission,
2021c). Moreover, any causal relationship between the GSP regime and domestic changes in beneficiary
countries is difficult to prove. The latest biennial Commission Report concluded that the GSP+ scheme
contributed to effective implementation of all 27 listed international conventions (European Commission,
2020a). Progress was noted in relation to children’s rights and child labour in a number of GSP+
beneficiaries such as Mongolia, Sri Lanka, Paraguay and Cape Verde. Moreover, various countries have
maintained their GSP+ commitments even after having ‘graduated’ from this arrangement'®. All GSP+
countries have ratified the eight environmental conventions listed in Annex VIII (see Annex 1), with a
number having taken up additional commitments. For example, all beneficiaries under this arrangement
have signed the Paris Climate Agreement, sometimes in response to requests from GSP+ monitoring
missions (e.g. the Philippines) (European Commission, 2020a). Moreover, countries aiming to join the GSP+
arrangement are encouraged to ratify and implement the listed conventions, as in the case of Uzbekistan'.
Furthermore, the External Study concluded that GSP+ beneficiaries perform better in reporting on their
obligations under human rights and labour rights conventions (European Commission 2020c).

14 Articles 13 and 14 of the GSP Regulation.

15 In addition, Article 10.5 addresses the removal of a country from the list of GSP+ beneficiaries if one of the conditions are no
longer met. Article 15 concerns the temporary withdrawal of preferences for GSP+ countries.

16 For example, in 2019, after its graduation from the GSP+ scheme, Paraguay issued its voluntary mid-term report on the
implementation of the recommendations of the Universal Periodic Review of the UN Human Rights Council.

7 For example, Uzbekistan adopted a law on accession to the Cartagena Biosafety Protocol, as part of its agenda to apply for GSP+
(European Commission, 2020).
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However, not only are there still outstanding challenges related to compliance with GSP+ requirements,
but cases of deterioration have also been reported. In certain GSP+ countries the conditions for freedom
of association, freedom of expression and civil society space are shrinking, with many examples of this
trend in Pakistan, Bolivia, the Philippines and Cambodia (European Commission, 2020a). Indeed, the
Philippines constitutes a noted example, where a number of human rights violations in the context of ‘the
war on drugs and terrorism’ have been reported (European Commission, 2020b). Regarding labour rights,
concerns on freedom of association remain in Sri Lanka, Pakistan, Bangladesh, Myanmar and Kyrgyzstan
(European Commission, 2020a). In the area of environment and climate, GSP+ countries have a good track-
record on ratification of the listed conventions, albeit the level of implementation often remains
problematic, as with the Montreal Protocol (European Commission 2021c).

These observations are in line with a body of literature on the GSP’s positive conditionality. It is argued that
the GSP+ arrangement has had at least a positive impact on the ratification of international conventions,
such as the listed International Labour Organization (ILO) conventions (Bartels, 2008; Beke and Hachez,
2015; Orbie and Tortell, 2009). The MTE notes that positive conditionality in the GSP+ arrangement and
related monitoring procedures also resulted in better informed and deeper structural dialogues between
the EU and GSP+ beneficiaries, which has contributed to improving implementation of the ratified
conventions (European Commission, 2018a). However, several authors note that progress in ratification is
not always matched with progress in implementation on the ground (Wardhaugh, 2013). The External
Study concludes that ‘while some beneficiary countries may struggle with capacity constraints and
challenges in implementation and enforcement that may be overcome only in a long-term, for others (or
certain groups therein) the existence of a possibility of losing preferences does not provide a sufficient
deterrent from pursuing their own agendas which may not be compatible with the objectives of the GSP
Regulation’ (European Commission, 2021c). Some authors also call for more clarity, transparency and
stakeholder involvement in the GSP+ monitoring system, for example by applying greater transparency
about the list of issues (‘scorecards’, discussed in Chapter 6) (European Commission, 2018).

Most studies are much more critical about the GSP’s negative conditionality. Many authors have criticised
the effectiveness of withdrawal mechanisms, or their infrequent and inconsistent use (Zamfir, 2018;
Borchert et. al, 2020; Beke and Hachez, 2015; Portela and Orbie, 2014; Velluti, 2016; van der Ven, 2018). The
Commission has indeed used this mechanism only in a limited number of cases: Belarus (2007); Sri Lanka
(which was downgraded from GSP+ to GSP in 2010); Myanmar (1997); and more recently Cambodia under
the current GSP Regulation (2020). Insufficient transparency and monitoring related to withdrawal
procedure have also been criticised (van der Ven, 2018).

For example, various studies and stakeholders in the consultation criticised the Commission for not
withdrawing GSP preferences in relation to Myanmar and the Philippines, despite reports of severe human
rights violations in these countries (Zamfir, 2018; Borchert et al., 2020). The Commission is reluctant to
withdraw preferences and favours instead the fullest use of more ‘constructive’ instruments such as
structured dialogues (European Commission, 2018a). As set out in the Trade for All Communication of 2015
(European Commission, 2015), the European Commission and the European External Action Service (EEAS)
initiated in 2017 an ‘Enhanced Engagement’ process with Bangladesh, Cambodia and Myanmar. Through
this process, the EU is asking for concrete actions and sustainable solutions to serious and systematic
shortcomings in respecting fundamental human and labour rights. The European Commission’s report on
Enhanced Engagement in 2020 confirms that the withdrawal procedure will be triggered in these cases
only ‘as a last resort’ if the Enhanced Engagement fails (European Commission, 2020c). Based on serious
concerns about the deterioration of political, human, land and labour rights in Cambodia, the Commission
opened a procedure in February 2019 for withdrawal of EBA preferences granted to the country, which
eventually led to partial withdrawal of the EBA preferences for Cambodia in 2020 (see below).
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The MTE concluded that the GSP’s negative conditionality constitutes no effective deterrent for preventing
the violation of human or labour rights. As mentioned above, it has been argued that the Commission
prefers to use dialogue in attempting to remedy human rights violations instead of activating the
withdrawal mechanism due to the limited impact of negative conditionality (Velluti, 2016). Whereas some
beneficiary countries struggle with capacity constraints to ratify and implement international conventions,
other countries are not sufficiently deterred by the (threat of) withdrawal of GSP preferences.

Hence, negative conditionality in the GSP scheme is regarded as a ‘blunt instrument’ (Portela and Orbie,
2014; Portela, 2021; Firrutter, 2019). Certain authors even warn about negative side effects that this
procedure may trigger. For instance, Portela has stressed the withdrawal procedure’s ‘crudeness’, in that it
‘hits the wrong targets’ (Portela, 2018; 2021). She argues that this procedure may hurt the local population
or economic sectors in beneficiary countries more than the rights-violating governments or non-state
actors, which can even contribute to a deterioration of the human and labour rights situation. For example,
the withdrawal procedure towards Myanmar mostly hit its textile industry, a sector unconnected to the
country’s authorities or violations that triggered this procedure (Portela, 2021) (further discussed in
Chapter 4 and 6).

Various studies have also criticised the withdrawal procedure’s monitoring mechanisms. Whereas such
mechanisms are in place for GSP+ countries in the context of positive conditionality, detailed monitoring
procedures are lacking in the other two GSP arrangements'. This makes it difficult to conduct a systematic
evaluation of compliance with the conventions listed in Part A of Annex VIII, particularly as the Commission
cannot always rely on reports from the relevant international organisations charged with monitoring the
implementation of these conventions'. Other authors criticise the lack of transparency in this procedure
and call for more clarity about the thresholds which trigger the Commission’s decisions for withdrawal.

The European Parliament has also called on the Commission to strengthen GSP conditionality
mechanisms. In its resolution of 14 March 2019 about GSP implementation, the European Parliament
recognised that the GSP+ arrangement can play an important role in promoting international labour rights,
human rights, good governance and environmental protection standards in its beneficiary countries.
Regarding positive conditionality, the European Parliament stressed that Standard GSP beneficiaries are
motivated to ratify and effectively implement international conventions only when they are expecting to
join the GSP+ arrangement and receive additional preferences as a result. It is therefore no surprise that in
a resolution of 26 November 2020 about the EU Trade Policy Review, the European Parliament called on
the Commission to adopt proposals for the new GSP, ‘possibly with a view to increasing the number of
countries committing to the GSP+ scheme’ (European Parliament, 2020).

Concerning negative conditionality, the European Parliament stressed that, in line with the Commission’s
practice, withdrawal of trade preferences should be seen ‘as a measure of last resort applied only in cases
of serious shortcomings in the effective implementation of the international conventions and a clear lack
of willingness and engagement by the beneficiary country to address them’ (European Parliament, 2019).
It also called for strengthening the GSP monitoring procedures by using all available information and
resources, such as reports from international monitoring bodies, inter alia the UN, ILO and the Organisation
for Economic Co-operation and Development (OECD), as well as including the direct involvement of civil
society and social partners in the process. Moreover, the European Parliament asked the Commission to
explore further options for the structured, formal and independent participation of civil society, trade
union representatives and the private sector in GSP monitoring procedures. Additionally, it insisted on

18 Articles 13 and 14 of the GSP Regulation.
1% For example, while ILO members are obliged to report on both ratified and non-ratified fundamental conventions, only ratified
conventions are considered by the ILO Committee of Experts and the ILO Committee on the Application of Standards (see ILO

webpages).
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greater transparency in the GSP withdrawal processes and GSP+ monitoring procedures, particularly in
relation to the ‘scorecard exercise’ (see below).

Although the European Parliament also considers that the withdrawal procedure should be used as a
measure of ‘last resort’, it has nevertheless on no fewer than 11 occasions urged the Commission to
consider withdrawing the preferences of GSP beneficiaries due to their violations of fundamental rights
(loannides and Inama, 2018; Meissner, 2021). For example, regarding the recent case of Sri Lanka, in a June
2021 resolution the European Parliament asked the Commission to monitor the situation and leverage the
GSP+ mechanisms to push for human and labour rights commitments and ‘to carefully assess whether
there is sufficient reason, as a last resort, to initiate a procedure for the temporary withdrawal’ (European
Parliament, 2021a). Similarly, in relation to human rights violations by the Myanmar regime, the European
Parliament called on the Commission in February 2021 ‘to launch an investigation pursuant to Article
19(1)(a) of the GSP Regulation with a view to suspending the trade preferences’ (European Parliament,
2021b).

After the European Commission’s decision for partial withdrawal of Cambodia’s tariff preferences under
the EBA arrangement as of 12 August 2020, the European Parliament urged the Commission to: (i) insist on
clearly defined human rights benchmarks in all its interactions with the Cambodian government; (ii)
continue enhanced engagement with authorities; and (iii) assess the effect of partial EBA withdrawal on
the most vulnerable segments of civil society (European Parliament, 2021c).

4, An assessment of the proposed withdrawal mechanisms
(negative conditionality)

Based on this analysis, it can be concluded that the GSP withdrawal procedure’s (thus the GSP’s negative
conditionality) main weaknesses relate to the following issues:

° Inconsistent and infrequent application by the European Commission;

° Lack of transparency (for example about Enhanced Engagement procedures and the thresholds
triggering withdrawal procedures);

° Potential negative impact on local populations or economic sectors, which are not responsible for the
violations;

o Duration of the procedure (too long).

The Commission has included several new mechanisms and instruments in its GSP proposal that aim to
address these points of critique by ensuring that the withdrawal mechanism is a more effective instrument
for contributing to effective implementation of the listed conventions. More consistency and transparency
in applying the withdraw procedure and preceding Enhanced Engagement process could have a positive
impact on social and human rights in GSP beneficiary countries. This would lead all stakeholders involved
to a better understanding of the procedural steps and hence beneficiaries would take the threat of
withdrawal more seriously. The Commission’s proposals concerning the withdrawal procedure are
discussed in this chapter.
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4.1 Expanding negative conditionality to environmental and good
governance convention

As explained above, current GSP arrangements allow the Commission to initiate the withdrawal procedure
of Article 19 only in cases of ‘serious and systematic violation of principles’ as laid down in ‘core human and
labour rights UN/ILO Conventions’, listed in Part A of Annex VIII*°. Violations against other listed
conventions relating to the environment and good governance principles cannot lead to the withdrawal
mechanism’s initiation.

Building upon both the MTE and External Study, the Commission proposed an extension of negative
conditionality (i.e. the withdrawal provisions under Article 19.1, point (a)) to cover environmental and good
governance conventions. The Annex listing conventions in the proposed Regulation (Annex VI) no longer
distinguishes conventions related to human rights from those related to the environment and good
governance. It includes instead a single list with all 32 conventions (including the six proposed additions)
relating to core human and labour rights UN/ILO conventions as well as others related to the climate,
environment and good governance principles. In light of experience from GSP monitoring and withdrawal
mechanisms, as currently applied to human and labour rights conventions, the Commission argues that
extension of negative conditionality to environmental and good governance conventions would create
similar opportunities to engage with such issues not only by supporting the UN SDGs, but also by
contributing to the EU’s green agenda for GSP beneficiary countries (European Commission, 2021a).

The extension of negative conditionality to all listed conventions would ‘in principle’ not have an impact
for GSP+ countries, which are already expected to have ratified and implemented them under the positive
conditionality mechanism. However, for Standard GSP and EBA countries the scope of international
conventions, which in cases of ‘serious and systematic violation’ can lead to Enhanced Engagement and
the withdrawal procedure, is now extended to environmental and good governance conventions.

However, extension of negative conditionality to these environmental conventions can face practical
challenges, especially when it comes to identifying violations of principles established in the Multilateral
Environmental Agreements. These agreements often lack systematic monitoring mechanisms or rely on
voluntary reporting requirements, which can make it extremely demanding for the Commission to monitor
compliance (European Commission, 2021c). Moreover, it should be noted that negative conditionality in
relation to the proposed additional human and labour rights conventions could potentially make a number
of GSP beneficiaries subject to Enhanced Engagement or even the withdrawal procedure. For example,
whereas most countries have already ratified the Convention on the Rights of Persons with Disabilities?’,
only 44 out of 67 GSP beneficiaries have ratified ILO Convention No 81 on labour inspections and some
(e.g. India, Bangladesh and Pakistan) face major challenges in its implementation (European Commission,
2021¢)%.

The Commission’s administrative burden in monitoring ‘serious and systematic’ violations against the
listed international conventions would increase significantly from 15 to 32 conventions, with inclusion of
the proposed additions. However, the Commission notes that this would not necessarily be the case if ‘no
systematic monitoring were to be undertaken, and negative conditionality were to be used only as an
instrument of last resort for particularly blatant violations of the conventions’ (European Commission,
2021b). Hence, in order to have a meaningful impact, extension of negative conditionality to the

20 Additional reasons for withdrawal are listed in Article 19(b)-(e) and relate to export of goods made by prison labour;
shortcomings in customs controls on the export or transit of drugs or failure to comply with international conventions on anti-
terrorism and money laundering; unfair trading practices related to raw materials; and sustainable fishery.

21 Exceptions are Eritrea, Niue, South Sudan and Timor-Leste.

22 For further analysis, see Annex B5-3 of the External Study.
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environmental and good governance conventions needs to go hand in hand with strengthening the
related monitoring procedures by, for instance, increasingly relying on civil society organisations (CSOs)
(further discussed in Chapter 6).

4.2 Proposals for improving the withdrawal procedure

In its GSP proposals, the Commission has introduced a number of innovations in the procedure preceding
or following the decision (i.e. adoption of the implementing act) to initiate the withdrawal process.

Firstly, the Commission has included in both withdrawal procedures (i.e. for GSP+ beneficiaries (Article
15.9) and for all GSP arrangements (Article 19.10)) a provision that allows the Commission to consider the
socio-economic impact of potential withdrawal in the beneficiary country. The proposed new Articles 15.9
and 19.10 state that, in adopting the delegated act which temporarily withdraws tariff preferences, the
Commission ‘may [...] consider the socio-economic effect of the temporary withdrawal of tariff preferences
in the beneficiary country’. This formulation implies (or may imply) that the Commission would not be
obliged to conduct such an a priori socio-economic impact assessment of the envisaged temporary tariff
withdrawal. This formulation also provides the Commission with a good deal of flexibility in determining
the exact format and focus of a socio-economic impact assessment. For example, left open would be the
issue of whether the Commission would be required to draft the report itself (possibly in conjunction with
the EEAS and EU Delegation in the beneficiary country), or if reliance could be placed on reports from
international organisations, non-governmental organisations (NGOs) or civil society. Whereas some level
of flexibility is needed to give the Commission freedom to tailor this impact assessment to the beneficiary
country’s specific circumstances, clearer guidelines would help NGOs and civil society in such beneficiary
countries to flag up potentially negative impacts on vulnerable groups or economic sectors. While the
withdrawal of preferences should be serious enough to encourage compliance in the future, it should at
the same time be proportional and avoid negative economic impact on vulnerable groups and human
rights. This would also require a level of transparency for this assessment procedure and the possible
involvement of civil society (as further discussed in Chapter 6). Whereas the Regulation itself would not be
the appropriate place within which to specify the possible scope, focus and format of such an assessment
procedure, these details can be specified by the Commission via a Notice or a new delegated regulation
establishing the rules related to withdrawal procedures (which would replace the current Delegated
Regulation No 1083/2013 that established procedural rules related to the withdrawal procedure and the
adoption of safeguard measures). From the European Parliament’s perspective, the latter would be the
preferred option as it would be able to object the delegated act under the GSP Regulation, giving the
European Parliament a formal veto®. It should be specified in general terms under which circumstances
the Commission should refrain from withdrawing preferences and how the choice of products should be
calibrated to minimise impacts on vulnerable groups and human rights by maximising political pressure
on governments while combatting unfair competition in the relevant sectors. The External Study has
already suggested several factors that need to be included in such a socio-economic impact analysis:
volume of export to the EU and the use of preferences; structure of exports to the EU; impact on vulnerable
groups such as women and youth together with job creation; as well as the violation’s nature and scope
(European Commission, 2021c). Significantly, the European Commission undertook such an assessment
when introducing the tariff withdrawal for Cambodia in 2020. Although the details of this assessment are
not known, the European Commission took ‘the social and economic development objectives of the EBA
arrangement into account, while maintaining the necessary pressure on the Cambodian authorities to

2 Delegated acts adopted under the GSP Regulation can enter into force only if no objection has been expressed by either the
European Parliament or by the Council within a period of two months of notification of that act or if, before the expiry of that
period, the European Parliament and the Council have both informed the Commission that they will not object (Art. 39.6 of the
GSP Regulation).
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address the violations of human rights'*®. For instance, in this case the Commission ‘paid particular
attention to preferences for products that require significant training and investment in skills, thus limiting
the impact on Cambodia’s overall industrial development'. Bicycles and garment products with higher
added value were therefore excluded®.

Secondly, to address criticism about the withdrawal procedure often taking too much time (note that the
requirement of the socio-economic impact assessment cannot prolong the procedure as provided in the
Regulation), the Commission proposed several procedures to deal with urgent cases of exceptionally grave
violations. The proposal now provides a shorter withdrawal procedure if the Commission considers that
there is sufficient evidence to justify temporary withdrawal due to serious and systematic violations of
listed conventions ‘and the exceptional gravity of the violations calls for a rapid response in view of the
specific circumstances in the beneficiary country’ (Articles 19.16 and 19.17). In this case, the withdrawal
procedure will be shortened from 18 months under the current Regulation to 7 months maximum?,
Delegated acts withdrawing the preferences will apply in this procedure one month from its publication in
the EU Official Journal.

Thirdly, the Commission also introduced the possibility of extending the withdrawal measure’s scope
where additional reasons or violations occur (Articles 16 and 20). This implies that the Commission can
broaden the scope of tariff withdrawal in cases where violations against the listed conventions further
deteriorate after initial withdrawal of preferences. The proposed Regulation also allows the Commission to
review (i.e. reduce) the scope of any temporary withdrawal or even postpone and perhaps suspend its
application ‘in exceptional circumstances, such as a global health or sanitary emergency, natural disaster
or other unforeseen events’ (Article 19(14)). As with the specific procedure for dealing with cases of grave
violations of GSP relevant conventions, any delegated act in this procedure will be adopted with the
urgency procedure?.

Finally, the Commission also broadened one of the withdrawal criteria enshrined in Article 19. Whereas
under the current regulation ‘export of goods made by prison labour’ is listed as a reason which can trigger
the withdrawal procedure, the proposed Regulation broadened this to ‘export of goods made by
internationally prohibited child labour and forced labour, including slavery and prison labour’ (Article
19(1)b). Child labour and forced labour were already covered in the withdrawal procedure by several ILO
conventions listed in Annex VIII.22 However, these core human and labour rights UN/ILO conventions can
serve only as a legal basis for the withdrawal procedure under Article 19.1(a) in the event of serious and
systematic violation by a beneficiary country. The additional withdrawal criterion mentioned in Article
19.1(b) refers to ‘export of goods’ by the beneficiary country made by internationally prohibited child
labour and forced labour, including slavery and prison labour. This implies that products resulting from

24 See the Commission’s factsheet on the withdrawal of Cambodia’s EBA preferences: Factsheet: withdrawal of Cambodia’s
preferential access to the EU market (europa.eu).

25 The Delegated Regulation withdrawing the preferences also stated that ‘in assessing which products should be affected, the
Commission takes into account the economic development needs of Cambodia and the objectives of the GSP Regulation,
including the need for Cambodia to diversify its export base. The Commission furthermore takes into account the socioeconomic
impact of the withdrawal, including the impact on workers and industries’ (Commission Delegated Regulation (EU) 2020/550 of
12 February 2020).

% j.e. two months after the publication of the notice in the Official Journal announcing the initiation for the monitoring and
evaluation period instead of six; and then maximum five months to decide whether or not to temporarily withdraw the preferences
(instead of six).

% Delegated acts adopted under this Article shall enter into force without delay and shall apply as long as no objection is expressed
by the European Parliament or the Council within two months after the notification by the Commission.

28 Child labour, forced labour and prison labour is covered in Annex VIl by the Convention concerning Forced or Compulsory
Labour, No 29; the Convention on the Rights of the Child; the Convention concerning the Abolition of Forced Labour, No 105; the
Convention concerning Minimum Age for Admission to Employment, No 138; and the Convention concerning the Prohibition and
Immediate Action for the Elimination of the Worst Forms of Child Labour, No 182.
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child or forced labour (partially) which are manufactured in a third country and then (re)exported to the EU
through a beneficiary country can lead to the withdrawal of GSP preferences (even if the beneficiary
country complies with the relevant conventions listed in Annex VIII).

43 The additional withdrawal criterion related to readmission of own
nationals

Readmitting own nationals is also included in the Commission’s new proposal, which states that the
withdrawal procedure of Article 19 (covering the three GSP arrangements) can be initiated in the event of
serious shortcomings ‘related to the obligation to readmit the beneficiary country’s own nationals’ (Article
19.1(c)). This proposal was unexpected as neither the MTE nor the External Study discussed or proposed
such a linkage between the beneficiary countries’ readmission obligations of their own nationals and the
withdrawal procedure.

In its own impact assessment, the Commission argues that withdrawing preferences on the current
grounds of ‘failure to comply with international conventions on anti-terrorism and money laundering
[Article 19.1(c)] should be extended to cover other important areas for which international conventions for
the respect of human rights and good governance standards exist’, such as the area of migration (European
Commission, 2021b). The Commission asserts that it is essential for both origin and destination countries
to address common challenges, ‘such as stepping up cooperation on readmission of own nationals and
their sustainable reintegration in the country of origin, in particular in order to avoid a constant drain in
active population in the country of origin, with the ensuing long-term consequences on development, and
to ensure that migrants are treated with dignity’ (European Commission, 2021b). According to the
Commission, adding this violation of an obligation to readmit own nationals within Article 19 contributes
to the realisation of a key SDG goal®, raises the visibility of migration issues and ‘has a beneficial effect on
migrants as it guarantees that their basic human rights are to be protected’ (European Commission, 2021b).

This approach corresponds with the European Commission’s increased attention to readmission in its
migration policy and the practice of presenting readmission as a development opportunity for third
countries. One priority in the New Pact on Migration and Asylum (hereafter ‘the New Pact’) is to strengthen
the external dimension of EU migration policy (European Commission, 2020d). Under this New Pact,
engagement with partner countries will be stepped up across all areas of cooperation, particularly in
relation to cooperation on return and readmission. The Commission prioritises full and effective
implementation of the 24 existing EU agreements and arrangements on readmission with third countries
(the EU has so far concluded 18 readmission agreements® and 6 arrangements®'). The revised Visa Code
also introduced a conditionality mechanism related to readmission, as the European Commission can
propose the application of restrictive or favourable visa measures, depending on the third country’s degree
of cooperation on readmission®*’. The Commission is now also required to assesses readmission
cooperation with non-EU countries annually and report to the Council. The New Pact and itsimplementing
documents demonstrate that the Commission aims to link readmission cooperation to other relevant EU
policies, instruments and tools, pulling these together strategically. However, a specific link with EU trade
policy instruments, in particular the GSP, is not explicitly mentioned anywhere in these documents.

2 The Commission refers to SDG target 10.7: ‘Facilitate orderly, safe, regular and responsible migration and mobility of people,
including through the implementation of planned and well-managed migration policies’ (European Commission, 2021b).
30Hong Kong, Macao, Sri Lanka, Albania, Russia, Ukraine, North Macedonia, Bosnia and Herzegovina, Montenegro, Serbia, Moldova,
Pakistan, Georgia, Armenia, Azerbaijan, Turkey, Cape Verde, Belarus.

31 Afghanistan, Gambia, Guinea, Bangladesh, Ethiopia and Ivory Coast.

32 Article 25a(5) Visa Code (EUR-Lex - 02009R0810-20200202 - EN - EUR-Lex (europa.eu))
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The inclusion of this new ‘readmission withdrawal criterion’, as proposed by the Commission, raises certain
questions. Firstly, it is not clear if the Commission can trigger the withdrawal procedure when GSP
beneficiaries do not comply only with international law obligations related to readmission, or if an
insufficient implementation of the beneficiaries’ bilateral readmission agreement with the EU would
already suffice to trigger the withdrawal procedure®. In the spirit of the GSP scheme, which mainly relies
on international agreements and conventions, one would assume that it would be the former. Several
recitals in the GSP Proposal on this issue refer to international law obligations such as international
customary law and multilateral international conventions such as the Chicago Convention on International
Civil Aviation**. However, important relevant international conventions or instruments such as the 1951
Refugee Convention and its 1967 Protocol are not mentioned. Nor is there any reference to the UN Global
Compact for Safe, Orderly and Regular Migration (hereinafter: ‘the Global Compact’), which was formally
endorsed by the UN General Assembly on 19 December 2018. This is probably to do with certain EU
Member States not having signed the Global Compact?®. Moreover, considering the lack of international
bodies that regularly monitor and report on migration issues, in particular readmission obligations, the
European Commission would to a large extent find itself facing the exacting task of monitoring the
implementation of international readmission obligations by all GSP beneficiary countries?®.

Many GSP beneficiaries already have readmission agreements with the EU (Sri Lanka, Pakistan, Armenia
and Cape Verde) or have non-binding readmission arrangements in place (Afghanistan, Guinea,
Bangladesh, Gambia and Ethiopia). Although the Commission’s first assessment report on readmission
cooperation does not provide details about specific countries, it nevertheless concludes that for more than
one third of the countries assessed, the level of cooperation needs to be improved (European Commission,
2021g). Considering the weaker administrative capacities of certain GSP countries which have readmission
agreements in place, some of these beneficiaries would face the risk of being subject to the withdrawal
procedure if the Commission were to opt for a strict application of this new criterion based on the
implementation of bilateral readmission agreements.

Significantly, in a Resolution adopted in May 2021 the European Parliament criticised the European
Commission and several Member States for overusing informal agreements on the return and readmission
of irregular migrants, which are concluded without due democratic scrutiny and parliamentary oversight.
The Parliament urged the European Commission to negotiate and sign formal readmission agreements
with third countries instead and called for the Commission to ensure that readmission agreements and
agreements for cooperation on border management are concluded only with those third countries that
explicitly commit to respecting human rights, including the principle of non-refoulement and rights
enshrined in the UN Refugee Convention (European Parliament, 2021d).

Secondly, it is not clear how the proposed readmission withdrawal criterion would contribute to the GSP’s
key objectives of supporting the eradication of poverty as well as promoting sustainable development and
human rights. As mentioned above, the Commission argues in its Impact Assessment Report on the

33 The Commission refers in its impact assessment only to ‘the obligation to readmit own nationals in compliance with international
standards’ (European Commission, 2021b).

34 Recital 26 and 27 of the proposed GSP Regulation.

35 The Global Compact for Safe, Orderly and Regular Migration was adopted at the December 2018 Intergovernmental Conference
in Marrakech, Morocco (it was signed by 19 Member States) and was subsequently endorsed by the UN General Assembly in its
resolution 73/195 of 19 December 2018. The Czech Republic, Hungary, and Poland voted against the Global Compact. 5 EU
Member States abstained (Austria, Bulgaria, Italy, Latvia, Romania). Slovakia did not attend the vote at the UN General Assembly.
36 Since 2000, the International Organisation for Migration has been producing ‘world migration reports’. However, these reports
do not cover readmission commitments. The biennial reports adopted by UN Secretary-General, drawing on the United Nations
Network on Migration, to report to the Assembly on the implementation of the Global Compact give neither a detailed report of
readmission commitments. For the first biennial report on the Global Compact, see here.

16


https://migrationnetwork.un.org/sites/g/files/tmzbdl416/files/docs/sg_report_from_promise_to_action.pdf

Policy Department, Directorate-General for External Policies

proposed GSP Regulation that ‘encouraging beneficiaries to respect the obligation to readmit own
nationals and their sustainable reintegration in the country of origin, can contribute to avoiding a drain in
active population in the countries of origin, with the ensuing long-term consequences on development’
and ‘has a beneficial effect on migrants as it guarantees that their basic human rights are protected’
(European Commission, 2021b). Moreover, the Commission argues that this proposed readmission
withdrawal criterion would contribute to SDG target 10.7 on orderly, safe, regular and responsible
migration along with the mobility of people®’. However, the proposed Regulation refers only to
‘shortcomings [...] related to the obligation to readmit the beneficiary country’s own nationals’. This
formulation focuses just on one specific element of the EU’s comprehensive approach to migration: the
beneficiary countries’ obligation to readmit own nationals. This proposed withdrawal criterion remains
silenton all the other elements of a comprehensive approach to migration and the migration-development
nexus, which the European Commission itself prioritised in its New Pact or are laid down in international
instruments such as the 2018 UN Global Compact. If the priority of this withdrawal criterion were to be
development-oriented, its scope should be extended to the beneficiary countries’ compliance with human
rights, including the principle of non-refoulement as well as rights enshrined in the UN Refugee
Convention and commitments with regard to the safe and dignified return and readmission, as well as
sustainable reintegration, in compliance with international human rights law. The actions listed under
‘Objective 21’ of the Global Compact on cooperation in facilitating safe and dignified return and
readmission, as well as sustainable reintegration, can serve as a reference point*.

The weak (explicit) link between this proposed readmission withdrawal criterion and sustainable
development objectives also raises questions about WTO compatibility. As noted above, the WTO
Appellate Body ruled in EC- Tariff Preferences that differentiation between developing countries is
permitted under the Enabling Clause, provided that it responds positively to the development needs of
beneficiary countries*. Accordingly, non-trade conditions that differentiate between developing countries
in determining eligibility for tariff preferences will not necessarily discriminate, provided they relate solely
to a qualifying development need, and all developing countries who share that need receive the relevant
preferences. The Appellate Body explained that the required need must be assessed according to objective
standards, such as widely recognised standards included in international instruments. Considering the
narrow (and vague) nature of this proposed readmission withdrawal criterion and its weak link with
development objectives, it could be argued that the proposed provision would not pass this WTO-
compatibility test*. Finally, as recognised by the European Commission, ‘readmission can be politically
sensitive for partners’ (European Commission, 2021g). Hence, to avoid that the use of this new ‘readmission
withdrawal criterion’ would jeopardise constructive dialogue on other human or labour rights issues with
GSP beneficiaries, this study recommends that the Commission applies it with caution. Moreover, if this
withdrawal criterion were to be considered, the Commission should always first conduct a detailed socio-

37 SDG target 10.7: ‘Facilitate orderly, safe, regular and responsible migration and mobility of people, including through the
implementation of planned and well-managed migration policies’ (European Commission, 2021b).

38 Listed actions under Objective 21 of the Global Compact are for example: ‘Develop and implement bilateral, regional and
multilateral cooperation frameworks and agreements, including readmission agreements, ensuring that return and readmission
of migrants to their own country is safe, dignified and in full compliance with international human rights law, including the rights
of the child, by determining clear and mutually agreed procedures that uphold procedural safeguards, guarantee individual
assessments and legal certainty, and by ensuring that they also include provisions that facilitate sustainable reintegration’ and
‘Facilitate the sustainable reintegration of returning migrants into community life by providing them with equal access to social
protection and services, justice, psychosocial assistance, vocational training, employment opportunities and decent work,
recognition of skills acquired abroad, and financial services, in order to fully build upon their entrepreneurship, skills and human
capital as active members of society and contributors to sustainable development in the country of origin upon return’.

3 For the report, see: WTO, European Communities — Conditions for the Granting of Tariff Preferences to Developing Countries,
AB-2004-1, Report of the Appellate Body, WT/DS246/AB/R, 7 April 2004.

40 This WTO-compatibility of the proposed withdrawal criterion with the Enabling Clause was also questioned by Prof. Lorand
Bartels during a meeting of the European Parliament’s subcommittee on Human Rights on 10 December 2021, during which a
draft version of this study was presented (web streaming available at: European Parliament Multimedia Platform (europa.eu)).
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economic and human rights impact assessment about the possible consequences of the tariff withdrawal
(as provided in the proposal, see above).

In this context, it should be noted that the United States of America’s (USA) GSP scheme includes several
conditions that developing countries need to meet to be eligible for GSP treatment that do not relate to
development objectives. In the US GSP system, GSP country eligibility changes or modifications in product
coverage are made at the discretion of the President, drawing on the advice of the International Trade
Commission and the United States Trade Representative. When designating GSP status to developing
countries, the President is directed to take into account certain mandatory and discretionary criteria
(Congressional Research Service, 2021). Several of these criteria do not have development or human rights
objectives. For example, to benefit from US GSP, developing countries may not be a Communist country
(with exceptions, such as being a WTO Member); cannot be part of an international cartel that causes
disruption to the world economy; may not provide preferential market access to other developed countries
that is likely to have adverse effect on US commerce; may not have nationalised or expropriated property
of US citizens or corporations; need to recognise or enforce arbitral awards in favour of US citizens or
corporations and may not support terrorism*'. However, several eligibility criteria are related to sustainable
development or human rights, as a GSP beneficiary must commit to internationally recognised worker
rights, including (i) the right of association, (ii) the right to organise and bargain collectively, (iii) a
prohibition on the use of any form of forced or compulsory labour, (iv) a minimum age for the employment
of children and a prohibition on the worst forms of child labour, and (iv) acceptable conditions of work
with respect to minimum wages, hours of work and occupational safety and health. Moreover, a GSP
beneficiary mustimplement any commitments it makes to eliminate the worst forms of child labour. Other
criteria that the President must take into account in determining whether to designate a country as a
beneficiary for purposes of the GSP program mainly relate to economic considerations, such as the extent
to which such country has assured the USA that it will provide equitable and reasonable access to its
markets and basic commodity resources and provides adequate and effective protection of intellectual
property rights or has taken action to reduce trade distorting investment practices*. For example, in 2019
the Trump administration terminated GSP designation for India following its failure to provide the USA
with assurances that it will give equitable and reasonable access to its markets in numerous sectors (India
was the largest beneficiary of US GSP)*. The USA’s practice to withdraw GSP preferences on the basis of
these non-development oriented criteria have been criticised for being incompatible with the WTO
Enabling Clause (or the criteria set out by the Appellate Body in EC-Tariff Preferences) (Shekhar and
Janardhan, 2019; Mason, 2004). However, there were also several instances were GSP preferences were
partially suspended for reasons related to sustainable development. For example, Thailand’s GSP benefits
were partially suspended by the USA in 2019 and 2020 on the ground of workers’ rights and market access
issues, respectively (Congressional Research Service, 2021). The USA also already terminated Bangladesh’s
GSP eligibility in 2013, following reviews of worker safety and worker rights deficiencies in the country. In
2020, different legislation was proposed in the Congress to modify the GSP’s eligibility criteria to cover
more conditions related to sustainable development and human rights (like under the EU’s GSP). For
example, the proposed measures include provisions that would add eligibility criteria on gender equality
and human rights, good governance, environmental law and regulation as well as revising the provisions
on worker rights*.

4T Art. 19 U.S.C. § 2462(b)(2) of the GSP Statute.

42 Art.19 U.S.C. § 2462(c) of the GSP statute.

43 USTR, ‘Unites States will Terminate GSP Designation of India and Turkey’, 4 March 2019.

44 See for example the bill introduced by Representative Blumenauer to modify and extend the GSP program (H.R. 8884).
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44 No withdrawal of preferences for specific economic operators

The European Commission decided not to introduce a withdrawal procedure aimed specifically at
targeting economic operators in beneficiary countries who violate principles enshrined in the listed
conventions. Whilst the current GSP regulation does not provide this option, it does nevertheless introduce
the possibility of withdrawing tariffs ‘in respect of certain products originating in a beneficiary country’ (Art.
19.1)*. For example, for the first time on 12 February 2020 the European Commission adopted a ‘partial’
withdrawal of trade preferences for products imported from Cambodia due to serious and systematic
violations of human rights*. As noted above, in assessing which products should be affected, the
Commission took into account ‘the economic development needs of Cambodia and the objectives of the
GSP Regulation, including the need for Cambodia to diversify its export base’ together with the socio-
economic impact of withdrawal, including any knock-off effect for workers and industries. Following this
analysis, the Commission withdrew tariff preferences in the sectors of low added-value garment products,
footwear, travel goods and sugar?’, but did not specify in the delegated regulation how, or to what extent,
these sectors are linked to Cambodia’s labour and human rights violations (e.g. serious and systematic
violations of principles of the International Covenant on Civil and Political Rights) (the Commission'’s
discretion in selecting the targeted sectors is further discussed in Chapter 5.1).

Because the GSP’s withdrawal procedure can target only the governments of beneficiary countries, and
not economic operators that are directly or indirectly responsible for human and labour rights violations,
this procedure is considered to be a ‘blunt’ and ‘crude’ instrument (Portela, 2018). This is not so in the case
of sanctions adopted under the Common Foreign and Security Policy (CFSP). These sanctions may target
governments of non-EU countries, as well as companies, groups, organisations or individuals through arms
embargos, travel bans, asset freezes, or other economic measures such as restrictions on imports and
exports. These sanctions are aimed directly at those responsible for the very policies or actions that the EU
is seeking to influence, while as much as possible reducing any unintended consequences.

Research has indicated that there is often a coherence between GSP withdrawal and CFSP sanctions: until
recently most cases of GSP withdrawal were preceded by CFSP sanctions (e.g. in relation to Myanmar and
Belarus, but not in the case of Sri Lanka) (Portela and Orbie, 2014). This was not the case for Cambodia,
where in 2020 the EU applied the GSP withdrawal procedure without any preceding or accompanying
CFSP sanctions. Moreover, the inverse relationship does not apply: most countries under CFSP sanctions
do not face GSP withdrawals, even if these measures have been considered, as in the cases of China, India
and Russia (Portela and Orbie, 2014).

Several authors have therefore called for the introduction of an option to withdraw tariffs for economic
operators in GSP beneficiary countries who are responsible for severe breaches of fundamental rights
(Richardson et al., 2017; Portela, 2018). For example, Portela has proposed that the withdrawal procedure
should be complemented with provisions allowing for the ‘blacklisting’ of companies (Portela, 2018)*. In
order to ban specific exporters, the Commission could use the EU’s Registered Exporter system?®, a
database of economic operators that are certified to export under the GSP and FTAs (Richardson et al.,
2017).

4 Emphasis added.

46 Sri Lanka, a GSP+ beneficiary country, has previously had its tariff preferences under the GSP Regulation fully withdrawn. Belarus’
GSP preferences remain fully withdrawn due to the political situation in the country.

47 See Commission Delegated Regulation (EU) 2020/550 of 12 February 2020 amending Annexes Il and IV to Regulation (EU) No
978/2012 of the European Parliament and of the Council as regards the temporary withdrawal of the arrangements referred to in
Article 1(2) of Regulation (EU) No 978/2012 in respect of certain products originating in the Kingdom of Cambodia.

48 This author notes that these measures could be justified under WTO law under the trade-restricting exceptions covering public
morals (Articles XX GATT) or security (Article XXI GATT).

4 REX — Registered Exporter system (europa.eu).
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Such a surgical approach would refine the withdrawal procedure, thereby enabling the Commission to
tailor its GSP withdrawal mechanism to target the entities responsible for human or labour rights violations,
without affecting vulnerable populations or other economic operators. Moreover, it could target violations
that are largely perpetrated by economic operators (e.g. labour rights), or by State-Owned Enterprises
(SOEs) that are directly or indirectly controlled by the beneficiary country’s government.

The introduction of such a procedure would, though, face various practical and political challenges. Firstly,
the Commission would not have sufficient resources to monitor compliance with fundamental rights
enshrined in the GSP scheme for all companies in the beneficiary countries. The Commission also argues
that targeting individual operators risks passing on the burden of ensuring compliance with rights
enshrined in international conventions from the beneficiary country’s government to the private sector,
which would be against the GSP’s overall aim of promoting sustainable development (European
Commission, 2021b). Secondly, in many cases it is not possible to identify economic operators who are
responsible for a GSP beneficiary’s human or labour rights violation (an exception to this could be SOEs
directly or indirectly under control of the government of the beneficiary country). For certain violations, for
example (re)introduction of the death penalty, there is no private sector involvement (van der Ven, 2018).
Thirdly, there is a risk that this mechanism would not be applied in a uniform way and would therefore
discriminate between different economic operators in beneficiary countries. For instance, it could well be
that only ‘high profile’ or visible cases come to the Commission’s attention and not violations by small and
medium enterprises. Use of the SEP system in the GSP’s monitoring procedure, as proposed by the
Commission (see Chapter 4.4), can be a useful mechanism in bringing non-compliance by economic
operators to the Commission’s attention. Fourthly, targeted sanctions on economic operators would have
an impact only if these companies export to the EU. For companies that are active only in their domestic
markets, any impact would be limited (European Commission 2021c).

Accordingly, introducing a withdrawal mechanism that can specifically target economic operators in
beneficiary countries is not recommended®. The GSP’s key focus has always been on pushing beneficiary
countries’ governments towards compliance with human and labour rights as well as sustainable
development principles. The EU has various other instruments in place to target those guilty of human or
labour rights violations or failure to honour sustainable development principles in third countries. For
example, in addition to ‘traditional’ CFSP sanctions, the EU adopted its new ‘global human rights sanctions
regime’ in 2020. This instrument allows the EU to target individuals, entities and bodies — including state
and non-state actors - responsible for, involved in or associated with serious human rights violations and
abuses in third countries (Eckes, 2021). The regulation establishing this sanction regime states that in its
application (when determining human rights violations) ‘regard should be had to customary international
law and widely accepted instruments of international law’®'. Significantly, the regulation lists several
international conventions that are also included in the GSP’s Annex VIII (or proposed Annex VI)>2.

50 The External Study suggested that a targeted withdrawal mechanism can be ‘tested’ as a pilot only with regard to GSP countries
subject to a formal withdrawal procedure. However, this could also lead to an incoherent application within the GSP scheme as
economic operators breaching human or labour rights in GSP countries not subject to the withdrawal procedure would not be
covered by this procedure.

51 See Council Regulation (EU) 2020/1998 of 7 December 2020 concerning restrictive measures against serious human rights
violations and abuses.

52 These are: Convention on the Prevention and Punishment of the Crime of Genocide (1948); International Convention on the
Elimination of All Forms of Racial Discrimination (1965); International Covenant on Civil and Political Rights (1966); International
Covenant on Economic Social and Cultural Rights (1966); Convention on the Elimination of All Forms of Discrimination Against
Women (1979); Convention Against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment (1984); Convention
on the Rights of the Child (1989); Convention on the Rights of Persons with Disabilities (2007)

20


https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32020R1998
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32020R1998

Policy Department, Directorate-General for External Policies

In addition, the European Commission recently proposed, or envisages proposing, other instruments that
can target economic operators in third countries who are violating human or labour rights or sustainable
development commitments, such as the forthcoming proposal on sustainable corporate governance
covering inter alia mandatory environmental, human and labour rights due diligence; and the recent
proposal for a regulation to curb EU-driven deforestation and forest degradation®. Another option that
has been considered is the integration of Voluntary Sustainability Schemes (VSS) in the EU’s GSP (Marx,
2018; Marx et al. 2018)**. In the context of withdrawing GSP preferences, the integration of VSS might take
the form of exempting VSS certified products from the preference withdrawal. In this option, the
preferential tariff would continue to be applied to certified products, while non-certified products would
be subjected to MFN tariffs. However, the same authors (Marx, 2018; Marx et al. 2018) note that there are
also some reservations to such an approach. For example, the integration of VSS in the GSP might
fundamentally change the regime’s state-to-state nature and thus could provide an argument for state
officials in beneficiary countries to claim that the private sector should also comply with requirements and
hence share responsibility with the state. Moreover, the integration of VSS might negatively affect
preference utilisation because economic operators may not be able to prove that they fulfil the criteria, or
choose not to do so because certification costs outweigh the preference’s benefits.

To conclude, while introducing a withdrawal procedure for specific economic operators in the GSP
framework is not recommended, the new GSP regulation should be aimed at contributing to a coherent
application of all recent or envisaged EU instruments that can target human rights or sustainable
development violations by economic operators in third countries. Whereas the most appropriate
instrument to outline such an integrated approach would be a Joint Commission and EEAS
Communication, the new Regulation can already refer in its preambles to these instruments, envisaging a
complementary approach.

5. Extending positive conditionality to Standard GSP and EBA
arrangements
5.1 Costs and risks related to extending positive conditionality to

Standard GSP and EBA arrangements

Thereis a consensus that the GSP+ arrangement’s positive conditionality has been effective in incentivising
beneficiary countries to ratify the listed international conventions and work on their implementation.
Hence, one option to strengthen this positive conditionality within GSP schemes generally would be to
seek extension into the Standard GSP and/or EBA arrangements. Beneficiaries under these two schemes
are currently not required to ratify the international conventions listed in Annex VIl to be eligible for
respective GSP preferences. In this new scenario, Standard GSP and EBA beneficiaries would also be
obliged at least to ratify the listed conventions and thus undergo monitoring by the international bodies
that these conventions establish (the ‘ratification only option’). A more ambitious option could also involve
Standard GSP and EBA countries effectively being obliged to implement these conventions (the
‘ratification and implementation option’).

53 See European Green Deal: Commission adopts new proposals (europa.eu)

% The United Nations Forum on Sustainability Standards defines Voluntary Sustainability Schemes as ‘standards specifying
requirements that producers, traders, manufacturers, retailers or service providers may be asked to meet, relating to a wide range
of sustainability metrics, including respect for basic human rights, worker health and safety, the environmental impacts of
production, community relations, land use planning and others’. They aim to promote sustainability in global value chains through
standard setting, often based on existing international conventions, and monitoring practices.
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The GSP consultation process illustrated that any extension of positive conditionality to all GSP countries
would be supported by various stakeholders, including representatives of: the EU footwear industry;
international trade unions; NGOs such as Human Rights Watch; and the GSP Platform. However, other
stakeholders have warned that such an extension could overburden administrative capacity, especially
that of the smallest and least developed GSP beneficiaries™.

In its proposal for a new GSP Regulation, the European Commission has opted to maintain positive
conditionality only for GSP+ beneficiaries, as it believes that extension to the Standard GSP and EBA
arrangements would not be effective. Four specific reasons are cited. Firstly, it is argued that the ratification
requirement for Standard GSP and EBA countries would notimmediately lead to effective implementation.
It would be a necessary condition, but not sufficient to ensure promotion of human rights, labour standards
or good governance on the ground. This would be particularly so in GSP countries with weak governance,
poor civil society mechanisms and lack of adherence to the rule of law. However, it is recognised that
pressure from the international human rights or labour standards bodies as a result of ratification may
slowly work towards alignment of national legislation and practice with the listed conventions listed
(European Commission, 2021b). Secondly, the Commission considered that Standard GSP and EBA
countries may face capacity constraints in the ratification and implementation of additional conventions.
Administrative costs and time needed for ratification of the conventions will vary from country to country
depending on: the level of political will; the beneficiaries’ current legislation; as well as the degree of
cooperation with civil society and international monitoring bodies. Thirdly, the Commission holds that
expanding positive conditionality to Standard GSP and EBA beneficiaries could lead to a large group of the
least developed countries being denied duty-free quotas from free market access, because they lack the
necessary resources for ratifying or implementing international conventions (European Commission,
2021b). Finally, as this option would require monitoring resources to check implementation by the
beneficiary countries and engaging with them in a sustained dialogue (similarly to the present case for
GSP+ countries), the Commission notes that there would be a significant additional cost factor for the
European Commission and the EEAS (professional staff, mission costs, additional technical assistance to
GSP countries, etc.) (European Commission, 2021b).

Extending positive conditionality to Standard GSP and EBA countries would, therefore, imply these
countries would face a choice between: (i) having to ratify the remaining conventions listed in Annex VIl
(Annex VI in the new GSP proposal) to maintain their preferential access to the EU market; or (ii) not
ratifying these conventions and consequently having to downgrade from their GSP scheme to the EU’s
MFN status. As observed in the External Study, Standard GSP or EBA countries will probably opt to leave
were the costs (administrative, financial and political) associated with ratification of the conventions higher
than the economic benefits.

Annex | of this study gives an overview of the ratification record for those conventions listed in Annex VI
by GSP countries. It can be observed that for most GSP or EBA countries the ratification gap is relatively low
regarding human rights and ILO conventions. The Genocide Convention appears to be the only convention
which is not ratified by a considerable number of Standard GSP and EBA countries. Many Standard GSP
beneficiaries such as Bhutan, the Cook Islands, Niue, Micronesia and Myanmar still need to ratify most of
the human and labour rights conventions. In the case of EBA, only South Sudan has more than five
conventions to ratify in this area. The ratification track record for environmental agreements and
governance conventions is generally improving.

However, this overview also illustrates that the ratification gap of individual GSP and EBA beneficiaries
varies substantially across countries, with around 35 of them needing to ratify only 2 conventions or less.

55 A summary of the consultation process can be found in Annex B1 of the External Study.
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Extending positive conditionality to this group of beneficiaries would therefore not imply significant effort.
However, 9 countries would still need to ratify more than 10 conventions, hence requiring considerable
effort to remain in their respective GSP arrangements. Significantly, most of the countries with a high
ratification gap are those with small and vulnerable economies®®. Perhaps surprisingly, EBA countries’
ratification record is in general slightly better than that of the Standard GSP countries. Human rights and
ILO conventions would require more effort than the environmental and good governance conventions.

The administrative and resource burden of ratifying the remaining conventions varies in accordance with
EBA and Standard GSP country and the terms of any given convention. Stakeholders have indicated that
the average time needed for domestic ratification (e.g. preparatory analysis, public consultation,
constitutional and legislative requirements as well as signature for ratification) varies from six months to
two years (European Commission, 2021b). The administrative process also gives rise to financial and human
resources costs, which will be permanent as beneficiary countries will carry ongoing implementation and
reporting obligations. Accordingly, many LDCs could face administrative and capacity problems in the
ratification process. Some conventions may also relate to sensitive political issues for the governments of
beneficiary governments and thus imply high political costs.

The External Study reveals that the number of conventions ratified directly correlates with the level and
importance of exports to the EU, in that countries with high levels of exports to the EU need to ratify fewer
conventions (e.g. Sao Tomé (Standard GSP) as well as Sierra Leone, Malawi, Bangladesh, Mozambique and
Madagascar (EBA)). Hence, for these countries the cheaper alternative is ratification and they would
probably decide, therefore, to ratify the remaining conventions to maintain their GSP preferences.
Conversely, there is a significant ratification gap for those countries that export little to the EU. The impact
for this group of countries would thus be limited if they were to lose their GSP preferences, the economic
benefits from which would be outweighed by ratification costs (e.g. South Sudan, Haiti and Somalia (EBA)
along with Tuvalu, Bhutan and Micronesia (Standard GSP)). Hence, as indicated earlier these countries
would probably drop out of their GSP schemes. For another group of EBA and GSP countries, economic
benefits from the GSP regime will not be sufficient to incentivise any push towards ratification and
implementation of the remaining conventions. The External Study has also identified a group of GSP and
EBA countries that may struggle to comply with the positive conditionality requirements (e.g. Afghanistan,
Yemen, Democratic Republic of Congo, Myanmar, Eritrea, Cambodia, Bangladesh and Nigeria).

Furthermore, the External Study demonstrates that those countries which would benefit most from the
ratification requirement in terms of human and labour rights, would at the same time be most likely to
drop out of the GSP regime (European Commission, 2021c). This would imply that monitoring and dialogue
mechanisms (e.g. Enhanced Engagement) embedded in the GSP would no longer be available in these
countries, thereby increasing the risk of deterioration in human rights, as well as social and environmental
conditions. There is also a large group of GSP and EBA beneficiaries for which both the costs and benefits
of ratification under positive conditionality would be limited®’. For these countries it is difficult to predict
if they would ‘bridge the ratification gap’ to remain in the GSP, or simply prefer to drop out.

Merely being required to ratify the listed conventions would have minimal impact on human and labour
rights as well as environmental conditions in the Standard GSP and EBA countries, as it would not guide
any of them towards effective implementation of the conventions. Whereas ratification is a necessary
condition for implementation, it is not sufficient to promote human and labour rights on the ground. As
noted above, it is particularly the application procedure and monitoring mechanisms along with forms of
political dialogue in the GSP+ arrangement that provide sufficient incentives for beneficiary countries to

%6 Bhutan, Micronesia and Niue are not ILO members and therefore have not ratified any of the ILO Conventions.
57 These are for example in the case of EBA: Yemen, Mali, Djibouti, Zambia, Sudan, Afghanistan, Gambia, Tanzania; and in the case
of Standard GSP: Syria, Indonesia, Nepal, Angola, Congo.
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implement and ratify the listed conventions. Accordingly, to have any meaningful impact, the ratification
requirements must be extended to implementation.

This requirement would imply additional administrative and resource burdens for GSP countries, such as
reporting obligations and time resources required to transition into full implementation. An analysis of the
conventions listed in Annex VIl of the Regulation illustrates that EBA and Standard GSP beneficiaries would
vary according to country characteristics and convention requirements but would need: a number of years
(three to seven) for ratification; progress towards implementation; and subsequently evaluation by the
international monitoring bodies, as provided in these conventions (European Commission, 2021c). Even
today very few GSP+ beneficiaries are up to date with their reporting requirements established by the
ratified conventions (European Commission, 2020a). Extending positive conditionality to Standard GSP
and EBA countries would therefore require lengthy transition periods. The Commission also notes that if
the GSP+ monitoring procedures were to be extended to Standard GSP and EBA countries, the resources
required (e.g. staff and travel costs for missions) would substantially increase. More precisely, the number
of countries to be monitored would be 6 times higher, expanding from 11 to 67 (European Commission,
2021b).

5.2 A staged and differentiated extension of positive conditionality to
Standard GSP beneficiaries

Although the Commission has recognised the positive impact that GSP+ mechanisms can have on human
and labour rights situations in beneficiary countries, it decided not to extend positive conditionality to the
standard GSP and EBA countries as this would: (i) imply high ratification and compliance costs; (ii) entail
the risk that beneficiaries decide not to transfer to the new GSP regime; and (jii) incur significantly more
administration costs for the European Commission. However, in its impact assessment the European
Commission did not consider the option of extending positive conditionality only to Standard GSP
countries (this was suggested, but not analysed in the MTE and the External Study)*®. Such a scenario would
have a number of benefits:

° LDCs would not face the risk of dropping out of their GSP schemes (i.e. EBA). Preferential market access
provided under EBA to the most vulnerable and poor countries would thus remain unconditional. This
would be in line with the 2013 WTO Ministerial Decision on Duty-Free Quota-Free Market Access for
Least-Developed Countries, in which WTO Members agreed to provide duty-free quota-free market
access for at least 97 % of products originating in LDCs*°. EBA beneficiaries would though still be
covered by negative conditionality (i.e. the withdrawal procedure) and related dialogue processes
(Enhanced Engagement) should there be serious and systematic violations of the listed conventions.

° Most countries which are considered to have a high risk (i.e. negative cost-benefit) of dropping out of
their GSP schemes through extension of positive conditionality to their GSP arrangement can be found
in the EBA scheme (e.g. Afghanistan, Yemen, Myanmar, Eritrea, Cambodia and Bangladesh). For
example, only EBA countries are currently subject to Enhanced Engagement dialogues (i.e. Bangladesh,
Cambodia and Myanmar). Very few Standard GSP beneficiaries would face a high risk of exiting from
their GSP schemes (e.g. Republic of Congo). The flanking measure to support countries that risk falling
out of Standard GSP schemes can therefore be targeted on a select group of beneficiaries.

58 The External Study analyses in detail only the option to extend positive conditionality to both the Standard GSP and EBA
arrangements. However, in its conclusions it suggests the option to only extend positive conditionality to the Standard GSP
countries.

59 See WTO | Ministerial conferences - Ninth WTO Ministerial Conference - Briefing notes.
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Considering the experience already gained from GSP+ arrangements, extending positive
conditionality to the Standard GSP countries could be advantageous in terms of sustainable labour and
human rights situations in beneficiary countries. Crucial large strategic partners of the EU such as India
and Indonesia would be subject to the GSP’s positive conditionality.

The Commission’s additional administrative and financial resource requirements for monitoring
implementation of the listed conventions by Standard GSP countries would imply a significant, but still
manageable increase, in that there would be an extra 11 Standard GSP beneficiaries over and above
the current 9 GSP+ countries. This would be much more manageable than extending the same
monitoring requirement to all 67 GSP countries.

However, considering that a large group of EBA beneficiaries are expected to graduate from their LDC
status, these countries would also be subject over time to positive conditionality requirements, adding to
the European Commission’s monitoring costs. Moreover, there is also a possibility that several of these
countries could drop out of the revised GSP scheme.

To guarantee that extending positive conditionality to Standard GSP countries contributes to the GSP’s
objectives in promoting human rights, sustainable development and good governance, flanking and
transitional measures would need to be established, guaranteeing that Standard GSP beneficiaries would
prefer to ratify and implement the missing conventions rather than exit from the GSP scheme and move
to the EU’s MFN treatment. The following options could be considered:

A phased approach: from the moment that new GSP Regulations enter into force (1 January 2024),
Standard GSP countries would be given a maximum transitional period to ratify and implement the
remaining conventions listed in the new Annex VI. During this transitional period the beneficiary
countries would still maintain their Standard GSP preferential market access to the EU (reduction or full
removal of customs duties on two thirds of EU tariff lines), but not as yet the GSP+ treatment (full tariff
reduction of basically the same tariff lines). Once the Commission has positively evaluated the
ratification and/or implementation of remaining conventions, it can then use a delegated act to grant
GSP+ treatment to the applicant. Standard GSP countries would also be obliged to submit an action
plan to the Commission for effective implementation of the remaining conventions (in line with the
Commission’s proposal in the new Article 9(d), see below).

There would be two alternatives for granting GSP+ treatment in this scenario: (i) the Commission
could offer GSP+ treatment to a Standard GSP country once it has ratified all conventions and
submitted its action plan for implementation; or (ii) the Commission could offer GSP+ treatment to
the standard GSP beneficiary only after positive evaluation of the remaining conventions'’ ratification
and effective implementation. In the latter case, the same political eligibility criteria and application
procedure for current GSP+ applicants should apply (e.g. based on monitoring bodies’ most recent
conclusions under those conventions, as is currently so with the GSP+ arrangement (Article. 9(b-f)).
The transition period should be long enough to give Standard GSP countries time to ratify remaining
conventions or, for the second alternative, allow the Commission to conduct a first assessment of
international reporting commitments under the listed conventions. Considering previous estimated
timescales for ratifying and implementing missing conventions, the transitional period would be
maximum of 3-4 years for the first alternative and 7-8 years for the second®.

A differentiated approach. Standard GSP countries would maintain their Standard GSP preferences
during the transition period. Any beneficiary not complying with convention requirements after the
transition period would lose Standard GSP treatment and fall back to MFN terms. However, countries

60 As discussed in Chapter 4, the proposed Regulation provides a transitional period of two years for current GSP+ beneficiaries to
reapply to fulfil the new requirements for GSP+ (ratify the six additional conventions).
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that have already received a positive evaluation from the Commission before the transition period is
over can already be granted GSP+ treatment. This differentiated approach would ‘reward’ the best
performers that deliver first on convention ratification or implementation.

. Negative conditionality: Throughout this procedure, negative conditionality (as strengthened in the
Commission’s proposal and discussed above) would remain applicable. Standard GSP countries that
throughout this transition period are responsible for serious and systematic violation of the principles
enshrined in the listed conventions, could be subject to Enhanced Engagement and the withdrawal
procedure.

° No automaticity: Standard GSP countries that do not comply with ratification and implementation
requirements after the transitional period would in principle exit from the GSP scheme and revert to
MEFN terms. However, exiting from the GSP regime under these circumstances would not happen
automatically, but would require a decision from the European Commission (delegated act). This would
allow the Commission to engage in a ‘last resort dialogue’ with the beneficiary country not only to press
for ratification and implementation of the missing conventions, but also to tailor support and
assistance for specific needs and situations. However, in order to maintain a level-playing field for all
GSP+ benéeficiaries, a final deadline for compliance needs to be established. This could, for instance,
coincide with termination of the new Regulation’s application on 31 December 2033. This would imply
de facto harmonisation between Standard GSP and GSP+ regimes. In the event of a positive evaluation
being given in the new GSP Regulation’s upcoming mid-term review, de jure harmonisation between
the Standard GSP and GSP+ regimes can be established in the next GSP Regulation.

° To cushion any increased administrative burden for the EU in monitoring this additional group of
countries, it should increasingly rely on reporting and monitoring by other actors such as UN bodies,
NGOs and other CSOs (these options are detailed in Chapter 6).

° Specific transitional procedures need to be established for LDC countries that graduate from the
EBA arrangement. Considering that several Standard GSP countries are among the biggest GSP
exporters to the EU (e.g. India and Indonesia), a detailed economic impact assessment should assess
whether the GSP’s safeguard measures need to be adjusted to protect the EU’s economic interests and
whether the export diversification criterion (Article 9(a)) should be maintained.

° Tailored technical and financial assistance (for example under the Neighbourhood, Development &
International Cooperation Instrument — NDICI/Global Europe) would need to support the beneficiaries
in making their transitions to this new GSP scheme.

6. Monitoring, transparency and civil society involvement

6.1 The European Commission’s margin of discretion in GSP procedures

A robust monitoring system is essential for ensuring effective dialogue and implementation of the listed
conventions in beneficiary countries. This supports oversight of the GSP+ monitoring procedure and keeps
the withdrawal procedure (for all GSP arrangements) credible. There is a consensus that these procedures
have been at least partly successful in promoting effective implementation of the relevant conventions.
However, there is a demand for some improvements. As noted above, various studies, European
Parliament Resolutions and civil society contributions to public consultations have all demanded not only
that the monitoring process be made more transparent, but also that civil society’s involvement be
strengthened and formalised. Certain weaknesses in the system have been identified: (i) an absence of
public access to the written communication of GSP+ monitoring, including the ‘list of issues’ (formerly
known as the ‘scorecards’); (ii) a lack of formal structures for civil society involvement; and(jii) the absence
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of a complaint mechanism linked to GSP+ monitoring. Although the 2012 GSP reform improved civil
society’s inclusion in the monitoring process, stakeholder engagement remains underdeveloped
(Richardson et al., 2017). Strengthening these monitoring procedures by increasing engagement with civil
society and other stakeholders (e.g. international organisations), would also lower the Commission’s
administrative burden, particularly if extension of positive conditionality to the Standard GSP arrangement
were to be considered (see Chapter 5.2).

On the one hand, more clarity and transparency concerning monitoring and withdrawal mechanisms
reduce the European Commission’s margin of discretion in these procedures, thereby providing
predictability and legal certainty for all stakeholders involved, including the European Parliament.
However, on the other hand, the flexibility that these procedures provide to the European Commission
allows for a tailored approach to deal with specific needs and political sensitivities attributed to certain
cases. It is, for example, recognised that the Commission enjoys a broad margin of discretion in
determining whether or not the withdrawal procedure should be initiated if there has been a breach of
GSP commitments. In a recent case before the European Ombudsman, various NGOs and trade union
organisations argued that the Commission acted arbitrarily as it failed to initiate the withdrawal procedure
under Article 19 of the GSP Regulation for Bangladesh, despite clear evidence that the country had violated
fundamental labour rights (European Ombudsman, 2020). The Ombudsman observed that Article 19.3 of
the GSP Regulation, which empowers the Commission to initiate the withdrawal procedure where it finds
‘sufficient grounds’ to do so, does not clearly define what constitutes ‘sufficient grounds’ or the criteria
upon which the Commission should assess this. The Ombudsman recognised that deciding whether or not
to launch a withdrawal procedure ‘involves complex policy judgments’ and argued that the Commission
consequently ‘has a broad margin of discretion in determining when to do so.’ It was concluded that the
Commission’s case-by-case approach is therefore appropriate and justified.

The Court of Justice of the European Union (CJEU) also came to a similar conclusion in a case brought by
the Italian tanning industry association (Unione nazionale industria conciaria (UNIC), Case T-338/14 UNIC v
Commission). In this case UNIC challenged the Commission’s decision not to initiate the withdrawal
procedure against GSP preferences granted to India, Pakistan and Ethiopia under Article 19(d) (concerning
serious and systematic unfair trading practices, including those affecting the supply of raw materials). The
General Court argued in an order that any decision to initiate the GSP’s withdrawal procedure ‘depends
solely on the Commission’s choice’, as the GSP Regulation gives the Commission a wide margin of
discretion in this procedure (CJEU, 2015)°".

Significantly, a recent order on 22 November 2021 from the CJEU (General Court) also confirmed that
companies or business associations in GSP beneficiary countries affected by the EU’s withdrawal of GSP
preferences cannot challenge this before the Court. In a case before the CJEU (Case T-454/20 Garment
Manufacturers Association in Cambodia v Commission), Cambodia’s garment manufacturers association,
affected by the EU’s partial withdrawal of Cambodia’s EBA preferences in 2020 due to the country’s human
and labour rights violations, brought an action for annulment against the Commission’s decision (i.e.
Delegated Regulation 2020/550) that partially withdrew these GSP preferences (CJEU, 2021). The applicant
claimed inter alia that the Commission ‘failed to properly assess the proportionality of the partial temporary
withdrawal of customs preferences for the Cambodian garments, footwear and travel goods sectors’®.
However, the Court dismissed the action as inadmissible because the Cambodian garment manufacturers
association was not ‘directly and individually concerned’ by the Commission’s withdrawal decision (as

61 Moreover, the Court argued that the letter in which the Commission informed UNIC about its decision to not initiate the
withdrawal procedure does not constitute an act open to challenge withing the meaning of Article 263 TFEU and therefore
dismissed the action as inadmissible.

62 See EUR-Lex - 62020TN0454 - EN - EUR-Lex (europa.eu).
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required by Article 263 TFEU and the Court’s established case-law on this)®. This implies, somewhat
paradoxically, that if a company or business association in a GSP beneficiary country wants to challenge
the Commission’s decision on the withdrawal of GSP preferences because it has no link or relation with the
violations that triggered the withdrawal procedure, it would not be able to do so before the CJEU because
of basically the same reason: they were not responsible for - or involved in - the withdrawal process.

6.2 The proposed Action Plan and extended monitoring cycle

Although the Commission has recognised the need to improve transparency and civil society’s
involvement in GSP monitoring processes, the proposed Regulation includes only a few innovations in this
regard. Firstly, Article 9.1(d) added a requirement for GSP+ candidate countries to submit a plan of action
(hereafter ‘action plan’) for the effective implementation of GSP conventions as part of the GSP+
application procedure. Although GSP+ applicants were already required to provide ‘comprehensive
information concerning the ratification of the relevant conventions’ (Article 10.2), this action plan would
also require applicants to outline how effective implementation of the conventions would be completed.
If these action plans are sufficiently specific and comprehensive, they can be a useful tool not only with the
application procedure, but also in monitoring effective implementation of the listed conventions
thereafter. Several stakeholders called for such individualised roadmaps for each beneficiary country that
spell out ‘specific and time-bound human and labour rights benchmarks’ (GSP Platform 2020; van der Ven,
2018). The proposed action plans seem to be a step in that direction. Moreover, country-level analyses of
GSP+ beneficiaries demonstrate that the monitoring mechanism is less effective than the application
procedure in influencing a country to implement reforms (European Commission, 2020c). Such an action
plan can therefore be a useful tool to bridge between the GSP+ application and implementation processes.
However, the GSP proposal states that these action plans need to be drafted by the beneficiary country
alone and not by - or jointly with - the European Commission. This had been so with the EU’s joint
Association Agendas or partnership priorities adopted with several European Neighbourhood Policy
countries®. Hence, in order to support beneficiary countries with the drafting of these action plans, the
Commission should issue guidelines on the expected format and content of these documents, thereby
enabling beneficiary countries to address comments from the European Commission on draft versions. For
example, the Commission can require the applicant to provide a timetable of remaining implementation
commitments and steps required to be taken under national law, which will facilitate timely detection of
non-compliance. Moreover, making this action plan public would allow all stakeholders involved, including
civil society, to monitor its implementation and flag issues of non-compliance. However, disclosing these
documents would introduce a risk that beneficiary countries would be reluctant to commit to specific or
detailed commitments, which in turn would lead to ‘blunt’ action plans. Accordingly, as a compromise the
Commission could publish detailed reports on the commitments enshrined in these documents (for
example in the context of its GSP reporting obligations to the Parliament and Council), without disclosing
politically sensitive commitments from the beneficiary country.

Another novelty in the proposed Regulation is extension of the GSP+ monitoring cycle from two to three
years, aimed at streamlining and better synchronising with international monitoring bodies’ reports (Arts.
14 and 40). This suggestion was also made in the External Study, which considered the two years cycle too
short for beneficiary countries to plan their actions for addressing any shortcomings identified. The
Commission also committed to complementing this three years’ monitoring cycle with an additional ‘out-

8 The Court argued that ‘the applicant’s members are neither responsible for the tariff preference withdrawal procedure nor the
findings of serious and systematic violations of human rights in Cambodia, which are attributable to that beneficiary country of a
preferential tariff scheme. Thus, the direct concern of the applicant’s members cannot be based on the mere fact that they suffer
material consequences caused by changes to Cambodia’s status, since that type of indirect consequences is not sufficient to satisfy
the criterion requiring impact on the legal situation of the person concerned in order to establish a direct concern’.

64 On this issue, see Van der Loo (2016).
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of-cycle’ monitoring exercise or the submission of intermediate progress reports, where there are reasons
for concern or when the beneficiary country is supposed to take additional steps further towards Enhanced
Engagement (European Commission 2021a/b). However, this proposal is not enshrined in the proposed
Regulation. Accordingly, to formalise this option, a reference to this issue should be made in the Regulation
(e.g. in the recitals or Article 40 on the Commission’s reporting obligations).

6.3 Introducing a complaint mechanism: the Single Entry Point

It has been argued that the role of civil society in GSP+ monitoring procedures could be strengthened
through the introduction of a complaint mechanism (van der Ven 2018; Richardson et al., 2017). This might
constitute an additional layer of monitoring which would allow stakeholders to monitor compliance
consistently and flag non-compliance to the European Commission®.

The Commission has introduced in its proposal a complaint mechanism through integrating the recently
created Single Entry Point mechanism. In July 2020, the Commission appointed the Chief Trade
Enforcement Officer, tasked with improving trade policy enforcement. Hence, in November 2020 the
Commission launched a new complaints mechanism, the SEP, as part of its increased efforts to strengthen
the enforcement and implementation of trade commitments®. Building on the Trade Barrier Regulation’s
(TBR) principles®, this Single Entry Point provides centralised contact for all EU-based stakeholders who
want to lodge a complaint on: (i) market access issues; (ii) non-compliance with Trade and Sustainable
Development (TSD) as well as GSP commitments. The SEP has developed two complaint forms, one on
market access and another on TSD/GSP. Both are available on the Access2Markets portal®® where EU
stakeholders can make submissions directly to the SEP. This new complaint system aims to: streamline
internal processes; tackle market access issues and non-compliance with TSD/GSP commitments; and
improve prioritisation of enforcement action (European Commission, 2021d).

Integrating SEP into the GSP Regulation is a positive evolution as it allows various stakeholders to flag to
the Commission possible violations of the listed conventions by GSP beneficiaries, not only in relation to
GSP+ arrangements, but also Standard GSP and EBA schemes. This complaint mechanism can be used for
monitoring procedures under the GSP+ regime as well as detecting serious and systematic violations that
can trigger the withdrawal procedure (for all GSP arrangements). However, several features of the SEP
system should be addressed to make sure that it can serve as a proper complaint mechanism for all GSP
stakeholders.

Firstly, as specified in Commission operating guidelines on the SEP (European Commission, 2021d), the
complaint mechanismis open to EU Member States and individual companies, business/trade associations,
CSOs and citizens from the EU%. Contrary to complaints concerning market access, complainants do not

65 Under the US GSP scheme, the GSP Subcommittee conducts annual reviews of the GSP programme, in which it considers a wider
range of petitions. Any interested party (e.g. embassies, government agencies, US foreign firms) may petition the GSP
Subcommittee that the GSP eligibility of any current GSP beneficiary be reviewed. For example, recently the American Federation
of Labor and Congress of Industrial Organizations and/or the International Labor Rights Forum initiated GSP eligibility reviews for
Azerbaijan, Georgia, Kazakhstan and Uzbekistan on the grounds of worker rights or child labour concerns. For an overview, see:
Ongoing Country Reviews | United States Trade Representative (ustr.gov)

66 See Access2Markets Contact page (europa.eu)

67 See Regulation (EU) 2015/1843 of the European Parliament and of the Council of 6 October 2015 laying down Union procedures
in the field of the common commercial policy in order to ensure the exercise of the Union’s rights under international trade rules,
in particular those established under the auspices of the World Trade Organization.

68 See Access2Markets Welcome home page (europa.eu)

% The operating guidelines state that the following entities can submit a complaint: a. Citizens of any EU Member State; b. EU
Member States; c. Entities having their registered office, central administration or principal place of business within the Union; d.
Industry associations of EU companies; e. Associations of EU employers; f. Trade unions or trade union associations formed in
accordance with the laws of any EU Member State, or g. NGOs formed in accordance with the laws of any EU Member State.
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need to demonstrate that the notified violation concerns them directly’®. The main weakness of this system
in regard to the monitoring of GSP commitment is that entities (e.g. NGOs, trade unions, or citizens) from
the GSP beneficiary countries are not eligible to submit a complaint directly. This significantly reduces the
SEP’s relevance for GSP monitoring as civil society stakeholders from beneficiary countries cannot rely on
this mechanism to flag up breaches of the listed conventions to the European Commission. Such
stakeholders are often directly affected by the human or labour rights violations of their own governments
and/or have valuable information concerning alleged violations. At best, the SEP allows EU entities to make
a complaint ‘on behalf of other persons or entities’. Thus, in theory EU CSOs would be able to submit a
complaint ‘on behalf of’ CSOs in beneficiary countries. Local CSOs will, though, still be able to bring a
violation to the Commission’s or EEAS’ attention through existing ‘informal’ procedures, such as civil
society meetings, Commission monitoring missions and EU Delegations.

Secondly, submission requirements for complaints are rather demanding. A complaint mechanism can be
effective only if complainants are required to provide the main factual and legal elements of the issue at
stake. This safeguards the quality of complaints received, avoids frivolous submissions and facilitates the
Commission’s assessment. Most submission requirements in the SEP are reasonable. Complainants must
indicate the legal basis for any complaint (e.g. the grounds under the GSP Regulation justifying withdrawal
of preferences) and must give a factual description of the GSP violation. Significantly, the SEP complaint
mechanism distinguishes between violations deriving from a law and others stemming from practice,
‘recognising that the latter is just as serious as the former’ (European Commission, 2021d). Complainants
also need to ‘indicate’ (thus not ‘prove’ or ‘demonstrate’) whether: other entities have previously sought
redress for the same measure through procedures before national authorities (e.g. domestic courts) or by
approaching EU institutions; or relevant international organisations (e.g. ILO) have undertaken any action
in relation to the alleged breach. Whilst the information that GSP complainants are required to provide is
less demanding than that for TSD breaches or market access issues’’, various requirements remain rather
challenging. For example, if the complainant alleges that GSP preferences should be withdrawn in respect
of a third country, there must be some explanation as to why and how the grounds for initiating a
withdrawal procedure are met (e.g. serious and systematic violations of the listed conventions). However,
as discussed in Chapter 5.1, the Regulation does not specify in detail what constitutes a ‘serious and
systematic’ violation of conventions’ principles, mainly to provide the Commission with an appropriate
level of discretion in this procedure. It will therefore be important for the Commission to assist in a targeted
manner those stakeholders who encounter difficulties with meeting the submission criteria. The
Commission’s SEP operating guidelines foresee a pre-notification system which would allow complainants
to engage on a voluntary basis with the European Commission to receive support and guidance on the
precise amount of information required. However, this document describes this process only for market
access and TSD complaints’?. Although the Commission foresees a follow-up mechanism after having
received any GSP complaint, which allows time for direct engagement with the complainantin a deficiency
process so as to communicate potentially outstanding information and evidence, an informal pre-
notification mechanism should also be provided explicitly in the operating guidelines for GSP complaints.

7%In the TBR, only EU enterprises or association can trigger the procedure and need to demonstrate material injury such as financial
losses, reduced profit margins, redundancies, a surge in imports or a fall in exports.

71 For example, for TSD complaints, the complainant needs to provide the Commission information on the possible economic
consequences of the violation for EU operators, including SMEs. Complainants concerning market access need to demonstrate
that the barrier directly concerns them and need to provide detailed information about the economic impact of the potential
barriers.

72 For example, the documents states that the Commission will provide support, notably for SMEs, encountering difficulties in
navigating the FTAs.
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Thirdly, the SEP as a complaint mechanism for GSP violations seems to have only a vague legal status
rather than being based on a legal act, contrary to trade barrier complaints under the TBR, for instance.
Moreover, this mechanism is barely mentioned in the proposed GSP Regulation’. The only two
instruments that ‘establish’ the SEP are the complaint forms on the Access2Markets platform and the
Commission’s operating guidelines (European Commission, 2021d). The latter provides some details about
the eligibility criteria for complaints, the pre-notification mechanism, the Commission’s follow-up on
complaints and prioritisation of enforcement action’. By not establishing the SEP complaint mechanism
on the basis of a regulation, the Commission maintains a large margin of discretion and flexibility in its
application and implementation. Whereas the need for such a level of flexibility is recognised (see Chapter
5.1), the vague legal foundations of the SEP create uncertainty for potential complainants and raise
questions about transparency. Various important procedural elements within the SEP complaint procedure
are not specified sufficiently. For example, the operational guidelines remain rather vague on issues related
to confidentiality. It is vital that complainants can be reassured about raising complaints anonymously. This
will be so particularly if the mechanism is opened up to complaints from civil society stakeholders in GSP
beneficiary countries. NGOs or CSOs must not be placed in positions where they would fear retaliation
measures from their respective governments. Moreover, contrary to the TBR, the Commission’s reporting
and transparency commitments to the Council as well as the European Parliament about the SEP system’s
use and implementation are not specified”. It is therefore important that all these SEP procedural elements
are clarified and put on a sound legal footing. For example, the SEP complaint mechanism can be
established on the basis of regulation, or can be integrated within an amended TBR Regulation. A less far-
reaching option would be to clarify further some of the SEP’s procedural aspects, for example in the
envisaged guidance notice that the Commission aims to adopt (see Chapter 6.4). One advantage of the
SEP’s flexible legal nature is that its functioning can be easily modified, as it does not require a legislative
procedure. The Commission has already stated in its recent FTA enforcement report that the SEP’s coverage
and functionality will be further upgraded in 2022, for example by reviewing its operating guidelines,
based on continual feedback from stakeholders (European Commission, 2021f).

Fourthly, stakeholders still need to discover this new tool for TSD/GSP complaints. Since its launch in
November 2020, the SEP has been contacted more than 60 times with regard to possible complaints,
resulting in 17 formal complaints received (European Commission, 2021f). However, all formal complaints
to date have focused on market access barriers and not yet on TSD/GSP issues. According to the
Commission, this results from the additional complexity of potential cases in the area of sustainable
development, but also the greater familiarity of business stakeholders with existing market access work
(European Commission, 2021f). The Commission’s proposal to integrate the SEP in the GSP, together with
ongoing revision of the TSD chapters, is expected to lead to the first TSD/GSP complaints in the near future.

6.4 Transparency and civil society involvement

It has been argued that procedural clarity for all actors involved would result from increased transparency,
which could be achieved by making available a more detailed description of the monitoring process,
including the required benchmarks or procedural steps to be met by beneficiaries (European Commission,

73 The SEP system is only mentioned in recitals 17 and 18, which state that the SEP ‘should be integrated within the framework of
this Regulation’.

74 For example, the complainant will be informed as to whether the complaint leads to an enforcement action accompanied by an
enforcement action plan to tackle the issue raised. The Commission ‘might’ also provide periodic updates on specific actions
undertaken, depending on their sensitivity and confidentiality. Prioritisation will be based on three criteria: the likelihood of
resolving the issue, the legal basis, and the economic/systemic impact for market access barriers and the seriousness of the
violation for TSD/GSP issues.

5 For example, under the TBR Regulation the Commission needs to inform the Member States in the event that it decides to initiate,
conduct or terminate formal international consultation or dispute settlement procedures (Art. 14) and needs to report on the
implementation of the TBR on its annual trade defence measures report (Art. 15).
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2021¢). It would allow the European Parliament and civil society actors to use the GSP+ monitoring
procedure to hold beneficiary countries to account on implementation of the conventions. The disclosure
of documents exchanged as part of GSP+ monitoring would further open up the process to civil society,
which could improve their involvement and foster a coherent push for the same reforms, in line with the
European Commission or international bodies. Moreover, it has been argued that providing more details
on how GSP beneficiaries deal with non-compliance might create ‘learning effects’ across beneficiary
countries (European Commission, 2021¢).

A specific issue which has been much debated is the possible disclosure of ‘the list of issues’ (formerly
referred to as ‘scorecards’), prepared annually by the Commission and EEAS. This contains an overview of
progress made by any given country and a list of the most significant shortcomings in the beneficiaries’
effective implementation of the listed conventions (European Commission, 2019). This list of issues is not
public and is meant to stimulate dialogue and build a relationship of trust with GSP country authorities,
given the sensitive (often political) nature of the issues involved (European Commission, 2018a). As the
application of this list is not formally described in the GSP Regulation, practical or informal measures can
be adopted to improve its transparency. For example the External Study considers how the list of issues
could be made public to some extent, as proposed in the study’s inception report: (i) publication of a full
original text; (i) publication of a part based on publicly available sources (e.g. recommendations of
international bodies) and a delayed disclosure of parts which may require temporary confidentiality until
the EU and the beneficiary country reach an agreement on its content; or (jii) publication of a meaningful
summary of the list of issues.

However, the Commission expressed its preference for not completely disclosing any documents
exchanged as part of the GSP monitoring process. The Commission argues that potential benefits from
disclosure ‘would be outweighed by the need to consider other factors such as confidentiality’ and
maintaining a certain degree of confidentiality ‘to ensure the effectiveness of the monitoring process’
(European Commission, 2021b). The Commission holds that it already provides a summary of the issues
discussed in its regular GSP reports to the European Parliament and the Council, as well as an indication of
priority issues needing attention in the next monitoring cycle. However, these reports provide information
on the individual countries’ list of issues only in a condensed form and do not reveal any specific
recommendations or milestones defined by the Commission (van der Ven, 2018). Similarly, the
Commission’s 2020 report on Enhanced Engagement with the three EBA countries (Bangladesh,
Cambodia, Myanmar) includes for each country a section with actions that the beneficiaries are expected
to take, but without providing an indicative timetable (European Commission, 2020c). As argued above in
relation to the proposed action plans that beneficiaries are now required to adopt, the Commission could
perhaps compromise by reporting in more detail on the priorities defined in the list of issues without
extending to total disclosure. It may be possible for the Commission to publish the ‘implementation gaps’
identified and its recommended action points (which are mainly based on reports by other international
bodies), but keep replies from the beneficiaries confidential. This would provide all stakeholders involved
with sufficient information to monitor implementation of the priorities defined in these documents,
without jeopardising trust between the Commission/EEAS and the beneficiary country.

Although the Commission does not intend to disclose the list of issues, it has declared in its proposal for
the GSP Regulation (in the explanatory memorandum) that it will improve transparency and
communication about the various stages of GSP monitoring through ‘publishing guidance on the
monitoring process as developed through administrative practice, on the actors involved and the
opportunities for civil society’s involvement’ (European Commission, 2021a). This information will be
published on the GSP Hub and/or the Commission GSP website (European Commission, 2021b). Such a
description, which was called for by the External Study and several stakeholders in the consultation, aims
to provide more transparency about different steps in the monitoring process. This document should in

32



Policy Department, Directorate-General for External Policies

particular provide more details about the Enhanced Engagement procedure, which lacks any detailed
description and is not even mentioned in the GSP Regulation. In addition, it should provide clear
indications about different benchmarks to be met in the GSP+ application and monitoring procedures. This
would make the Commission’s actions and decisions more predictable in the context of GSP. However, this
should not completely supersede the flexibility and discretion that the Commission needs in applying
these procedures.

A specific proposal that has been suggested to increase civil societies’ involvement in GSP monitoring
procedures is the establishment of Domestic Advisory Groups (DAGs). These are now established in the
new generation of EU FTAs. In most trade agreements since the 2011 EU-Korea FTA, an advisory group is
set up in the EU and the partner country to advise on implementation of the TSD chapters in EU FTAs (Marx
and Van der Loo, 2020). Typically, they establish DAGs within each party, a joint meeting of the DAGs (DAG-
to-DAG meeting) and of the Parties, as well as open Civil Society Meetings. The establishment of DAGs
could address the request by NGOs to have an institutionalised role for civil society actors in the monitoring
process. DAGs could fulfil several functions: (i) they would strengthen the monitoring process’ legitimacy
through further inclusion of CSOs; (ii) they would provide a forum for dialogue to raise awareness about
the monitoring process and the issues identified; (iii) they could monitor implementation of the
conventions and signal progress as well as new issues; and (iv) they could offer concrete recommendations
on further implementation of the conventions (Marx and Van der Loo, 2020; Martens et al., 2020) . However,
the functioning of DAGs established in the context of EU FTA has been criticised (Orbie et al., 2016; Marx
and Van der Loo, 2020; Martens et al., 2020). In particular, identified as DAG meeting weaknesses are: the
number of participants and composition (lack of diversity and unclear selection process); issues related to
the transparency and funding; as well as the limited role in complaint and dispute settlement procedures.

The Commission is currently reviewing its 2018 15-point Action Plan on the effective implementation and
enforcement of TSD chapters in trade agreements’®. This review covers all relevant aspects of TSD
implementation and enforcement, including: the scope of commitments; monitoring mechanisms; the
possibility of sanctions for non-compliance; the essential elements clause; as well as the institutional set-
up and resources required (European Commission, 2021d)”’. Based on the outcome of this review, the
establishment of DAGs in the GSP+ monitoring process should be considered.

7. Conclusion and recommendations

Although GSP’s importance for the EU is limited in economic terms, it is one of the oldest trade instruments
in the EU’s trade policy, covering more than 60 countries and 2 billion people. It is thus a key instrument in
the EU’s trade policy (and EU external action in general) for promoting human rights, sustainable
development and good governance. Considering that the promotion of sustainable development and
human rights has become an integral part of EU trade policy (as highlighted in the recent Trade Policy
Review and constitutionally required since the Treaty of Lisbon)’8, the GSP will remain one of its
centrepieces.

The impact of current GSP Regulation on human rights promotion and sustainable development in
beneficiary countries is mixed. Although positive conditionality embedded in the GSP+ arrangement is
considered to have a limited but positive impact, particularly trough related dialogue and monitoring
practices, the withdrawal procedure has been found to have a number of weaknesses.

76 See Open public consultation on the Trade and Sustainable Development (TSD) Review - Trade - European Commission
(europa.eu)

77" A comparative analysis of TSD provisions for identification of best practices to support the TSD review is currently being
prepared: Comparative Analysis of TSD Provisions for Identification of Best Practices to Support the TSD Review (Ise.ac.uk).

78 On this issue, see Ott and Van der Loo (2018).
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As most stakeholders are mildly positive about the current GSP Regulation, the Commission did not
propose any revolutionary reforms. Whilst it proposed retention of the three arrangements (Standard GSP,
GSP+ and EBA), a limited set of targeted amendments were introduced not only to improve some of the
scheme’s key features in response to the evolving needs and challenges in GSP countries but also to
reinforce the scheme’s social, labour, environmental and climate dimensions.

Most of the proposed changes can be found in conditionality mechanisms embedded in the GSP, including
their monitoring, transparency and inclusiveness procedures, aimed at promoting human rights,
sustainable development and good governance in beneficiary countries. In particular, the Commission
aims to strengthen the withdrawal procedure with a number of targeted amendments and innovations,
including: extending the withdrawal procedure to the listed environmental and good governance
conventions; faster procedures for urgent cases; the requirement for a socio-economic impact assessment;
introduction of a withdrawal criterion related to readmission of own nationals; and possible extension of
withdrawal measures’ scope to cater for additional issues or violations. The Commission did not consider
the GSP scheme to be an appropriate instrument for targeting specific economic operators in beneficiary
countries that are violating fundamental human and labour rights.

The Commission’s proposal concerning the GSP’s positive conditionality are more limited (adding six
conventions to the GSP+ scheme). Extending positive conditionality to the Standard GSP and EBA
arrangements was not an option for the Commission as this would introduce the risk of beneficiaries
dropping out of the scheme altogether.

The Commission’s proposal also envisages increasing the GSP’s transparency, monitoring and
inclusiveness. However, only a few formal (i.e. legal) changes have been introduced in the proposed
Regulation, such as the requirement for GSP+ applicants to submit an action plan on implementation of
the listed conventions and extension of the monitoring cycle from two to three years. Other proposed
changes in this area are not clearly enshrined in the new Regulation, but rely instead on soft-law
instruments (i.e. the commitment to publish ‘guidance’ on the monitoring process and the integration of
the SEP as a complaint mechanism).

The changes introduced clearly aim to address the concerns and suggestions raised by the MTE, the
External Study and relevant European Parliament Resolutions. Only a few elements included in the
Commission’s proposal were not considered or suggested by stakeholders (e.g. the withdrawal criterion
related to readmission). Whereas the proposed GSP Regulation makes an effort to strengthen the negative
and positive conditionality mechanisms which are aimed at promoting human rights and sustainable
development, several innovations and amendments need to be clarified, made more ambitious and legally
enshrined in the GSP Regulation or other legal acts. Accordingly, this analysis proposes a number of
recommendations:

° Socio-economic impact assessment: Clarify the possible scope, focus and format of the socio-
economic impact assessment required as part of the withdrawal procedure. Specific issues that should
be assessed are: (i) the volume of exports to the EU; (ii) the use of preferences; (iii) the structure of
exports to the EU; (iv) the nature and scope of the violation; and (v) the potential impact on vulnerable
groups or economic sectors. A detailed summary of this report should be made public. The format of
these socio-economic impact assessments can be specified in a Commission notice or in a new
Commission delegated regulation establishing the rules related to the withdrawal procedure (which
would replace the current Delegated Regulation No 1083/2013).

. Additional withdrawal criterion on readmission obligations of own nationals: The legislator
should specify in the Regulation how, and under which circumstances, this procedure would be used.
In particular, it should be clarified if non-compliance with bilateral readmission agreements or
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arrangements would suffice to trigger the withdrawal procedure and how the Commission intends to
evaluate these obligations. Its scope should be extended to the beneficiary countries’ compliance with
international human rights law and commitments about safe and dignified return and readmission, as
well as sustainable reintegration. The actions listed under ‘Objective 21’ of the Global Compact on
cooperation in facilitating these commitments can serve as a reference point. Preference should be
given to international law obligations for the application of this procedure.

. Addressing human rights and labour violations by economic operators: While introducing a
withdrawal procedure for specific economic operators in the GSP framework is not recommended, the
new GSP regulation should aim to contribute to a coherent application of all recent or envisaged EU
instruments that can target human rights or sustainable development violations by economic
operators in third countries (e.g. the global human rights sanctions regime and envisaged/proposed
human rights and environmental due diligence instruments). Whereas the most appropriate
instrument to outline such an integrated approach would be a Joint Commission and EEAS
Communication, the new Regulation can already refer in its preambles to these instruments,
envisaging a complementary approach.

° Extension of positive conditionality to Standard GSP beneficiaries: Positive conditionality should
be extended to Standard GSP beneficiaries. This implies that such beneficiaries would be required to
ratify and implement the listed conventions, but would then be granted the same tariff preferences as
GSP+ beneficiaries. So as to safeguard against Standard GSP countries dropping out of this revised GSP
scheme, flanking and transitional measures would need to be established, based on the principles
detailed in Chapter 5.2 (e.g. a differentiated and phased approach, no automaticity, targeted assistance
and transitional measures for graduating EBA countries). An economic impact assessment should
assess whether the GSP’s safeguard measures need to be adjusted and whether the export
diversification criterion should be maintained.

° The Action Plan (GSP+): The Commission should issue guidelines on the expected format and content
of action plans required in the GSP+ application process, for instance a timetable of remaining
implementation commitments and steps required to be taken under national law. The Commission
should publish detailed reports on the commitments enshrined in these documents (for example in
the context of its GSP reporting obligations to the Parliament and Council).

° Formalising the ‘out-of-cycle’ monitoring option or submission of intermediate progress reports
(e.g. in the Regulation’s recitals or Article 40 on the Commission’s reporting obligations).

° The Single Entry Point as a complaint mechanism: The SEP should be opened up to accept
complaints from stakeholders and CSO in beneficiary countries. Moreover, the SEP needs to be given a
sound legal footing in clarifying various procedural aspects, such as: confidentiality; transparency;
reporting requirements; and an informal pre-notification mechanism for TSD and GSP complaints. The
SEP can be established on the basis of a new regulation, or can be integrated within an amended TBR
Regulation.

° The Commission should publish more detailed summaries of the ‘list of issues’ adopted in regard to
the GSP+ monitoring process, including the identified ‘implementation gaps’ and its recommended
action points (which are mainly based on reports by other international bodies).

° The Commission’s envisaged guidance on the monitoring process should provide details about the
Enhanced Engagement process and clear indications about the different benchmarks to be metin the
GSP+ application. However, procedural details about withdrawal and monitoring procedures not
covered in the basic act (i.e. the Regulation) (e.g. rules related to deadlines, transparency, rights of the
parties, involvement of civil society, confidentiality and review) should be enshrined in a delegated act,
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not just in Commission notices, to make sure that the European Parliament is formally involved (by the
objection procedure laid down in Art. 36 of the Regulation).

Based on the ongoing TSD review's outcome, the establishment of DAGs in the context of the GSP+
monitoring process should be considered.
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